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First Amendment: 
 
Congress shall make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 

peaceably to assemble, and to petition the Government for a redress of grievances. 
 

Fourteenth Amendment:  

Clause 1. All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the State wherein they reside. No State shall 

make or enforce any law which shall abridge the privileges or immunities of citizens of the 

United States; nor shall any State deprive any person of life, liberty, or property, without due 

process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

Note: When deciding cases dealing with the First Amendment, justices often cite the Fourteenth 

Amendment an sometimes do not mention the First Amendment.  This is because the 

Fourteenth Amendment incorporates the First and makes it applicable to the States. As literally 

written, the First Amendment applies to "Congress" and the federal government, not the states. 

US Court System 
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Case: 44 Liquormart v. Rhode Island (1996) 
 

Summary: In 1956, the Rhode Island government passed two laws that forbid both sellers and 

the media from advertising the price of any alcoholic beverage. The stated purpose of this 

legislation is to promote temperance by increasing the price of alcoholic beverages. These 

statutes were upheld by Rhode Island state courts. In early 1992, 44 Liquormart, a Rhode Island 

retail store that sells alcoholic beverages, and Peoples Super Liquor Stores, a Massachusetts 

retailer that would advertise in Rhode Island if it could, challenged the Rhode Island laws in 

federal court. The trial court, after a trial on the merits, held that the advertising ban was 

unconstitutional under the First Amendment. On appeal, the First Circuit Court of Appeals 

reversed.  

 

Question: Can a state prohibit truthful, non-misleading price advertising regarding alcoholic 

beverages?  

 

Decision: The state may not regulate price advertising. Under the First Amendment, truthful, 

non-misleading commercial speech can be restricted only if (1) the government has a substantial 

interest in regulating the speech, (2) the regulation directly advances that substantial interest, 

and (3) the regulation is not more extensive than necessary to advance that interest.  
 

 

Case: Alberts v. California (1957) 
 

Summary:  Alberts conducted a mail-order business, which sold sexually explicit materials. He 

was convicted in a Municipal Court in California on a misdemeanor complaint which found him 

guilty of selling lewd and obscene books and of composing and publishing an obscene 

advertisement for his products. 

 

Question:  Can states ban publishers from selling lewd and obscene books or from publishing 

obscene advertisements for their products? 

 

Decision:  Yes. The Court, speaking through Justice William J. Brennan, Jr. held 6 to 3 

that obscenity was not "within the area of constitutionally protected speech or press" 

(Brennan would later reverse his position on this issue in Miller v. California (1973)). 

The majority noted that the First Amendment was not intended to protect every utterance 

or form of expression, such as materials that were "utterly without redeeming social 

importance." The Court held that the test to determine obscenity was "whether to the 

average person, applying contemporary community standards, the dominant theme of the 

material taken as a whole appeals to prurient interest." The Court held that such a 

definition of obscenity gave sufficient fair warning and satisfied the demands of Due 

Process. Justice John Marshall Harlan II concurred in Alberts but dissented in Roth. 
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Case:  Arkansas Educational Television  

Commission v. Forbes (1998) 
 

Summary: The Arkansas Educational Television Commission, a state agency, sponsored a 

debate between the Democratic and Republican candidates for a U.S. House of Representatives 

seat in Arkansas' Third Congressional District. The Commission only invited the two major 

party candidates and excluded Ralph Forbes, a legally qualified independent candidate. AETC 

determined Forbes did not have sufficient “political viability” for inclusion. Forbes sued the 

agency. 

 

Question: Can a public television station sponsoring a candidates debate exclude a legally 

qualified candidate who the station does not believe can win the election?   

 

Decision: Yes.  Public broadcasters can selectively exclude participants from their sponsored 

debates, so long as these were not designed as "public forums."  The Court first noted that 

public television broadcasters must enjoy wide latitude when making editorial judgments 

without being subjected to claims of viewpoint discrimination. Next, the Court determined that 

AETC did not create a limited, or designated, public forum when it sponsored the debate. 

Distinguishing between “general access” and “selective access;” the Court wrote that “a 

designated public forum is not created when the government allows selective access for 

individual speakers rather than general access for a class of speakers.”  Because of the Court's 

finding that the AETC-sponsored debate was a nonpublic forum, AETC complies with First 

Amendment guarantees as long as it did not discriminate based on political viewpoint. At an 

earlier stage of the complex procedural history, a jury found that AETC did not deny access to 

Forbes based on viewpoint. The U.S. Supreme Court found there was “ample support for this 

finding.” 
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Case: Ashcroft v Free Speech Coalition (2002) 
 

Summary: In 1996, Congress passed the Child Pornography Prevention Act of 1996 (CPPA) to 

deal with computer technology used to produce images looking like real children. The law 

included in its definition of child pornography sexually explicit material that (1) depicts persons 

who "appear to be minors;" and (2) is advertised as conveying the impression that the person 

depicted is a minor.  

On January 27, 1997, the Free Speech Coalition, an adult trade association, and others filed a 

federal lawsuit challenging the constitutionality of the CPPA. The complaint alleged that the 

"appears to be a minor" and "conveys the impression" clauses of the CPPA violate the First 

Amendment and are unconstitutionally vague.  

Later that year, a federal district court issued an order upholding the constitutionality of the 

CPPA and granting summary judgment to the government. The district judge ruled that the 

CPPA is a content-neutral law aimed at the harmful secondary effects associated with virtual 

child pornography.  

In December 1999, a three-judge panel of the 9th Circuit ruled 2-1 in favor of Free Speech 

Coalition. The panel majority determined that the two challenged provisions violate the First 

Amendment, writing: "censorship through the enactment of criminal laws intended to control an 

evil idea cannot satisfy the constitutional requirements of the First Amendment." 

 

Questions: Can the federal government criminalize computer-generated images of minors 

engaged in sexually explicit conduct, even when those images do not necessarily involve actual 

minors? 

 

Decision:  No.  The Court struck down the "appears to be" and "conveys the impression" 

provisions of the Child Pornography Prevention Act.  The Court ruled that the challenged 

provisions of the CPPA prohibit more speech than child pornography that involves the use of 

actual children. The government failed to show a causal link between computer-generated 

images of child porn and harm to actual children. "The harm does not necessarily follow from 

the speech, but depends upon some unquantified potential for subsequent criminal acts."  Both 

the "appears to be" and "conveys the impression of" provisions were ruled to be substantially 

overbroad. They punish material that does not qualify as obscenity or child pornography. In 

fact, the provisions can be read to prohibit modern Hollywood movies and other more 

mainstream expression. 
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Case:  Bannister v Paradis (1970) 
 

Summary:  Kevin Bannister, a student at the Pittsfield Junior High School, through his mother, 

Marilyn E. Bannister, brought suit against the principal of the Pittsfield High School and the 

members of the Pittsfield School Board. The controversy centers on that portion of the Pittsfield 

dress code, which provides as to boys: 'Dungarees will not be allowed.'  Kevin Bannister is 

twelve years old and is a student in the sixth grade of the Pittsfield High School, which runs 

from the fifth through the twelfth grades, and is a public school. The School Board adopted the 

present version of the dress code unanimously on April 27, 1970, and the only section of the 

dress code in issue is the section quoted above referring to dungarees. Kevin was sent home for 

violation of the dress code because he was wearing blue jeans. At no time was force used to 

require Kevin to leave school. 

 

Question: Can schools limit the types of clothes worn by students? 

 

Decision: No.  The District Court held that prohibition was unconstitutional and invalid, in 

absence of showing that wearing of dungarees in any way inhibited or tended to inhibit the 

educational process.  A person's right to wear clothes of his own choosing provided that, in the 

case of a schoolboy, they are neat and clean is a constitutional right protected and guaranteed by 

the Fourteenth Amendment.  School boards have power to adopt reasonable restrictions on 

dress as part of the educational policy and as an educational device; however, the board's power 

must be limited to that required by its function of administering public education. 
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Case: Bartnicki v. Vopper (2001)  
 

Summary:  In May 1993, Gloria Bartnicki, chief negotiator for the Wyoming Valley West 

School District Teachers' Union, had a cellular phone conversation with Anthony Kane, a 

teacher at Wyoming Valley West High School about the contentious negotiations over the 

teachers' new contract.  An unknown person intercepted the contents of the cellular phone 

conversation and gave them to defendant Jack Yocum, president of the Wyoming Valley West 

Taxpayers' Association — an organization formed for the sole purpose of opposing the teachers' 

new contract.  Yocum then gave the tape to a Fred Williams, a local radio show host, who goes 

by the name of Frederick Vopper. Vopper played portions of the cell phone conversation over 

the air.  Bartnicki and Kane sued Vopper, two radio stations and Yocum in federal district court 

in 1994 under the Federal Wiretapping Act and a similar state law.  

 

Questions: Can the federal government prevent individuals from disclosing the contents of 

illegally intercepted communications?  

 

Decision:  No. The Court ruled 6-3 that the law as applied to the defendants in this particular 

case violated the First Amendment. The high court emphasized that the defendants published 

truthful information about a matter of public importance. The statute as a whole does not 

discriminate against speech because it singles out communications based on their source rather 

than the subject matter of the intercepted communications. However, the specific provision at 

issue directly regulates pure speech because it punishes disclosure.  

The government must show a compelling interest to punish truthful information about matters 

of public concern. The normal method of deterring illegal conduct is to punish the person who 

engages in the illegal conduct (the illegal interceptor). The government failed to present 

sufficient evidence to show that punishing the discloser will dry up the market for the illegal 

interceptors of private communications. In balancing the competing constitutional concerns, the 

right of privacy should not trump the publication of truthful information about matters of public 

concern. 
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Case: Bates v. State Bar of Arizona (1977) 
 

Summary: In regulating the Arizona Bar, the Supreme Court of Arizona restricted advertising 

by attorneys. Bates was a partner in a law firm that sought to provide low-cost legal services to 

people of moderate income who did not qualify for public legal aid. Bates and his firm would 

only accept routine legal matters (many of which did not involve litigation) and depended on a 

large number of patrons given the low financial return from each client. In assessing their 

concept of legal services, Bates's firm decided that it would be necessary to advertise its 

availability and low fees. 

 

Question: Can a state restrict advertising messages from lawyers? 

 

Decision: No.  The Court found that the rule violated the First and Fourteenth Amendments. 

Justice Blackmun argued that commercial speech does merit First Amendment protection given 

the important functions it serves in society, such as providing consumers with information about 

services and products, and helping to allocate resources in the American system of free-

enterprise. The Court held that allowing attorneys to advertise would not harm the legal 

profession or the administration of justice, and, in fact, would supply consumers with valuable 

information about the availability and cost of legal services. 
 

 

Case:  Baxter v. Vigo County School Corp. (1994) 
 

Summary:  The Baxters claim that they attempted to complain about grades, racism, and other 

unspecified policies at Lost Creek Elementary School. Their daughter wore T-shirts that read 

"Unfair Grades," "Racism," and "I Hate Lost Creek." The complaint continues by alleging that 

Ray Azar, principal of the school, prevented their daughter Chelsie from wearing the shirts and 

subjected her to unspecified punitive actions that prevented her from speaking out on matters of 

public concern. The complaint also alleges that Azar and an additional defendant, the Vigo 

County School Corporation, thereby violated Chelsie's rights to freedom of speech, due process, 

and equal protection.  

 

Question: Can schools limit students’ speech on clothing? 

 

Decision: Yes.  Court concluded that the Baxters failed to demonstrate a clearly established 

right by elementary school student to wear expressive T-shirt while in school. The court 

indicated that age can be a relevant factor in assessing the extent of a student's free speech 

rights.  The elementary school students' rights were not violated. 



 8 

Case: Bethel School District v. Fraser (1986) 
 

Summary: Matthew Fraser, a high school student in Bethel, Washington, delivered a speech 

nominating a fellow student for a student elective office. The speech was made during school 

hours as a part of a school-sponsored educational program in self-government. The voluntary 

assembly was attended by about 600 students, many of whom were 14-year-olds. Throughout 

the speech, the student deliberately referred to his candidate in terms of an elaborate and 

explicit sexual metaphor. The reactions of the students varied from enthusiastic hooting and 

yelling to embarrassment and bewilderment. Before the speech, the student had discussed it 

with several teachers, and two teachers told him they thought it was not appropriate. The 

student was suspended for three days for having violated the school's "disruptive conduct" rule, 

which prohibited conduct that substantially interfered with the educational process, including 

the use of obscene, profane language or gestures. 

 

Question: Do schools have the right to limit speech of students during school hours? 

 

Decision: Yes.  The U.S. Supreme Court held that the school board acted entirely within its 

permissible authority in punishing Fraser for "his offensively lewd and indecent speech." This 

was not a situation where Fraser was sanctioned for expressing a political viewpoint as in the 

Tinker "armband" case; the sexual innuendo was incidental to the merits of the candidate who 

was being nominated. "It is a highly appropriate function of public school education to prohibit 

the use of vulgar and offensive terms in public discourse . . . Schools must teach by example the 

shared values of a civilized social order."  The Court repeated its recognition of an interest in 

protecting minors from exposure to vulgar and offensive spoken language. Even in a heated 

political discourse among adults, the Court emphasized the need for consideration for the 

personal sensibilities of the audience. "A high school assembly or classroom is no place for a 

sexually explicit monologue directed towards an unsuspecting audience of teenage students." 

The Court also stated that the school regulation and the negative reactions of two teachers gave 

Fraser sufficient notice that his speech might result in his suspension. 
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Case: Bigelow v. Virginia (1975) 
 

Summary: A Virginia statute made it a misdemeanor for "any person, by publication, lecture, 

advertisement, or by the sale or circulation of any publication, or in any other manner, [from 

encouraging] or [prompting] the procuring of abortion or miscarriage." Bigelow, director and 

managing editor of the Virginia Weekly, was convicted under this law when his newspaper ran 

an advertisement for an organization which referred women to clinics and hospitals for 

abortions. 

 

Questions: Can states ban the advertisement of certain health services? 

  

Decision: No.  The Court held that the Virginia law infringed upon Bigelow's First Amendment 

rights and violated the Constitution. Citing prior holdings such as New York Times v. Sullivan 

(1964), Justice Blackmun denied the Supreme Court of Virginia's ruling that commercial speech 

is not afforded First Amendment protection. Furthermore, the advertisement in question 

contained important information in the "public interest" which went beyond merely informing 

readers of a commercial service. Finally, the Court feared that the Virginia statute had the 

potential to "impair" national and interstate publications which might choose to carry similar 

advertisements. 
 

 

Case:  Bivens Green v Albuquerque Public  

Schools (1995) 

Summary:  Richard Bivens and his mother Susan Green brought action against school based on 

claim that Del Norte High School dress code prohibiting sagging pants violated students' First 

Amendment rights and that procedures used in imposing long term suspension violated students' 

right to procedural due process.  Bivens persisted in wearing his sagging pants to school and 

was given numerous verbal warnings and subjected to a few short-term suspensions. Bivens had 

five documented warnings of sagging pants, low grades, and accrued absences. Due to these 

documented violations of the school dress code, Bivens was given a long term suspension. 

Question: Can schools limit the types of clothes worn by students? 

 

Decision: Yes. Wearing sagging pants was not speech for First Amendment purposes. Long-

term suspension procedures comported with due process requirements. Dress code was not 

unconstitutionally vague. 
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Case:  Boos v. Barry (1988) 
 

Summary:  A provision in the District of Columbia code prohibited the display of signs within 

500 feet of a foreign embassy, which tended to "bring that government into public odium or 

public disrepute." Congregations of three or more persons within the 500 feet limit were 

prohibited as well. Boos and others were denied permission to display signs criticizing the 

Soviet Union in front of that country's embassy. 

 

Question:  Can cities create zones where free speech is limited? 

 

Decision:  Yes and No.  The Court found that the code's restriction on sign displays violated the 

First Amendment while the ban on congregations did not. First, Justice O'Connor argued that 

the prohibition on signs failed to meet the high standards that the Court uses when evaluating 

the content-based regulation of political speech in a public forum. The "dignity" standard that 

the code used was similar to the "outrageousness" standard which the Court found 

unconstitutional in Hustler Magazine v. Falwell (1988) because it was too subjective. Second, 

O'Connor reasoned that since the language of the ban on congregations was narrowly drawn and 

could only be acted upon by the police in situations where a threat to security or peace were 

present, it did not prohibit peaceful gatherings. 
 

 

 

Case: Burson v. Freeman (1992)  
 

Summary: A Tennessee law prohibits the solicitation of votes and the display or distribution of 

campaign materials within 100 feet of the entrance to a polling place. Mary Rebecca Freeman, 

the treasurer for the campaign of a city council candidate in Ashville, challenged the statute in 

Tennessee state court. Freeman argued that the law violated the freedom of speech provisions in 

the Tennessee and United States Constitutions. The trial judge rejected her challenge. The 

Tennessee Supreme Court reversed, holding that the statute was unconstitutional.  

 

Question: Can the state limit the distribution of campaign materials at a polling place? 

 

Decision: Yes. All of the Justices agreed that Tennessee has a compelling interest in protecting 

voters from confusion and undue influence and in protecting the integrity of the electoral 

process. The prevailing plurality held that the 100-foot restriction was narrowly tailored to 

advance that interest because the restriction did not "significantly impinge" on constitutional 

rights. The dissent disagreed, arguing that Tennessee had not introduced evidence sufficient to 

support the need for a restricted area greater than 10 feet.  
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Case: Butler v. Michigan (1957)  
 

Summary: Butler was convicted of selling "a book containing obscene, immoral, lewd, 

lascivious language, or descriptions tending to incite minors to violent or depraved or immoral 

acts, manifestly tending to the corruption of the morals of youth.”  The book was sold to an 

adult police officer.  The trial judge found the book to have such a potential effect on youth, 

Butler was convicted of a violation of this section.  

 

Question: Can a state limit what adults read to protect what children see?  

 

Decision: No. The Court overturned the conviction and struck down the law, holding that the 

state's attempt to quarantine the general reading public against books not too rugged for grown 

men and women to read in order to shield juvenile innocence "is to burn the house to roast the 

pig." Famously, the Court ruled that the state of Michigan could not “reduce the adult 

population of Michigan to reading only what is fit for children."  
 

 

Case:  Central Hudson Gas & Electric Corp. v. Public 

Service Commission (1980) 
 

Summary: In December 1973, the Public Service Commission of New York  ordered electric 

utilities in New York State to cease all advertising that "promot[es] the use of electricity." The 

order was based on the Commission's finding that "the interconnected utility system in New 

York State does not have sufficient fuel stocks or sources of supply to continue furnishing all 

customer demands for the 1973-1974 winter."  Three years later, when the fuel shortage had 

eased, the Commission requested comments from the public on its proposal to continue the ban 

on promotional advertising. Central Hudson Gas & Electric Corp., the appellant in this case, 

opposed the ban on First Amendment grounds. After reviewing the public comments, the 

Commission extended the prohibition in a Policy Statement issued on February 25, 1977.  

 

Question: Can a state place a ban on advertising of certain products?  

 

Decision: No, the New York Public Service Commission’s rules violate the First and 

Fourteenth Amendments. The Court stated that First Amendment protects commercial speech 

from unwarranted governmental regulation. For commercial speech to come within the First 

Amendment, it at least must concern lawful activity and not be misleading. In this case, the 

Court rule, it is not claimed that the expression at issue is either inaccurate or relates to unlawful 

activity. Nor is appellant electrical utility's promotional advertising unprotected commercial 

speech merely because appellant holds a monopoly over the sale of electricity in its service 

area.  
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Case: Chalifoux v New Cancy Independent School 

  District (1997) 

Summary:  The New Cancy Independent School District's dress code prohibited the wearing of 

gang-related apparel in school or at any school related function. Local police officers identified 

rosaries as "gang-related apparel". Subsequently, the school administrators prohibited students 

from wearing rosaries as a necklace outside of their clothing.  The student handbook's list of 

gang-related apparel did not include rosaries. 

Question: Can schools limit students from wearing religious symbols? 

 

Decision: No. The court found that the plaintiffs' rosaries were akin to pure speech and applied 

the Tinker standard. The evidence demonstrated that the students wore rosaries with the intent 

to communicate their faith to others.  The school must show that the plaintiffs' religious speech 

caused a substantial disruption of or material interference with school activities. Even in the 

school setting, more than mere speculation about disruption and interference is required: 

"Undifferentiated fear or apprehension of disturbance is not enough to overcome the right of 

freedom of expression."  There was minimal evidence of gang members wearing rosaries as 

gang identifiers and the suppression of students' medium of expression was equivalent to 

censorship of their message. The court ruled that the symbolic speech at issue was a form of 

religious expression protected by the First Amendment.  School regulation prohibiting students 

from wearing rosaries as necklaces violated First Amendment right to free exercise of religion 

of students seeking to wear rosaries as a sincere expression of their religious belief. 

Accordingly, the regulation placed an undue burden on the students' religious exercise and did 

not bear reasonable relationship to its stated purpose of regulating gang activity.  The court 

noted that there was insufficient evidence of actual or anticipated disruption to infringe upon the 

student's religiously-motivated speech.  The school district's policy on gang-related activity was 

void for vagueness. The policy failed to provide adequate notice to students regarding 

prohibited conduct. Moreover, the court stated that it would not be overly burdensome for the 

district to provide a definite list of prohibited items and update that list as needed. 
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Case: Chaplinsky v State of New Hampshire (1942)  
 

Summary: Walter Chaplinsky, a member of the Jehovah's Witnesses, was convicted in the 

municipal court of Rochester, New Hampshire, for violation of a New Hampshire law that 

stated, 'No person shall address any offensive, derisive or annoying word to any other person 

who is lawfully in any street or other public place, nor call him by any offensive or derisive 

name, nor make any noise or exclamation in his presence and hearing with intent to deride, 

offend or annoy him, or to prevent him from pursuing his lawful business or occupation.'  The 

complaint charged that Chaplinsky addressed a Rochester government official as follows: 'You 

are a God damned racketeer' and 'a damned Fascist and the whole government of Rochester are 

Fascists or agents of Fascists.' As this was during World War II, these statements were deemed 

offensive and intended to prevent government officials from conducting their lawful business. 

 

Question: Can a state ban citizens from using fighting words that offend or distract others?   

 

Decision: Yes. The following is a notable passage from Justice Murphy's opinion:  

"Allowing the broadest scope to the language and purpose of the Fourteenth Amendment, it is 

well understood that the right of free speech is not absolute at all times and under all 

circumstances. There are certain well-defined and narrowly limited classes of speech, the 

prevention and punishment of which has never been thought to raise any Constitutional 

problem. These include the lewd and obscene, the profane, the libelous, and the insulting or 

'fighting' words-those which by their very utterance inflict injury or tend to incite an immediate 

breach of the peace. It has been well observed that such utterances are no essential part of any 

exposition of ideas, and are of such slight social value as a step to truth that any benefit that 

may be derived from them is clearly outweighed by the social interest in order and morality.  
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Case:  City of Cincinnati v. Discovery  

Network (1993)  
 

Summary:  Discovery Network, Inc. and Harmon Publishing Company, advertised educational 

programs and real estate services respectively in the Cincinnati area and advertises these 

programs in free magazines. Approximately the magazines were distributed through news racks 

that the City of Cincinnati authorized the companies to place on public property in 1989.   In 

1990, the City revoked the permits that allowed Discovery and Harmon to use their news racks, 

claiming that a City ordinance prohibited the distribution of "commercial handbills" on public 

property. Although the application of this ordinance removed only 62 of the more than 1,500 

news racks placed about the City, the City claimed that its action furthered important safety and 

aesthetic goals. Discovery and Harmon challenged the action in federal court, arguing that the 

City's action violated the First Amendment.  

 

Question: Can a city ban news racks that hold advertising material?  

 

Decision: No. The Court stated, "Not only does Cincinnati's categorical ban on commercial 

news racks place too much importance on the distinction between commercial and 

noncommercial speech, but in this case, the distinction bears no relationship whatsoever to the 

particular interests that the city has asserted. It is therefore an impermissible means of 

responding to the city's admittedly legitimate interests."  
 

Case: City Council v. Taxpayers for Vincent (1984)  
 

Summary: Los Angeles Municipal Code prohibits the posting of signs on public property. 

Taxpayers for Vincent, a group of supporters of a candidate for election to the Los Angeles City 

Council, entered into a contract with another group called Candidates' Outdoor Graphics 

Service (COGS) to fabricate and post signs with the candidate's name on them. COGS produced 

cardboard signs and attached them to utility pole cross wires at various locations.  City 

employees routinely removed all posters (including the COGS signs) attached to utility poles 

and similar objects covered by the ordinance. Taxpayers for Vincent and COGS then filed suit 

in Federal District Court against the city and various city officials, alleging that the law 

abridged their freedom of speech within the meaning of the First Amendment.  

 

Question: Can a city make ban advertising on public property? 

  

Decision: Yes.  The court ruled that the law was constitutional as applied to Taxpayers for 

Vincent’s expressive activity. The general principle that the First Amendment forbids the 

government to regulate speech in ways that favor some viewpoints or ideas at the expense of 

others is not applicable here. The law’s text is neutral - indeed it is silent - concerning any 

speaker's point of view.  



 15 

Case: Clark v. Community for Creative Non- 

Violence (1984) 
 

Summary:  In 1982, the National Park Service issued a renewable permit to the Community for 

Creative Non-Violence to conduct a demonstration in Lafayette Park and the Mall in 

Washington, D.C. The C.C.N.V. demonstration was intended to represent the plight of the 

homeless, and the demonstrators wished to sleep in tent cities set up in the park. Citing anti-

camping regulations, the Park Service denied the request. 

 

Question:  Can cities limit symbolic speech if the symbolic speech technically breaks an 

existing law? 

 

Decision:  Yes.  In a 7-to-2 decision, the Court held that the regulations did not violate the First 

Amendment. The Court noted that expression is subject to reasonable time, place, and manner 

restrictions, and that the manner of the protest was at odds with the government's interest in 

maintaining the condition of the parks. The Court argued that the Park Service did not attempt 

to ban all sleeping in public parks (only in certain areas), and that the protesters had alternative 

means of communicating their message. 

 

 

 

Case: Cohen v California (1971)  
 

Summary: Paul Robert Cohen, 19, was arrested for wearing a jacket with the words, "F*** the 

Draft" inside the Los Angeles Courthouse. He was convicted of violating the California law that 

prohibits "maliciously and willfully disturbing the peace or quiet of any neighborhood or person 

by offensive conduct."  

 

Question: Can the state make a law prohibiting the display of expletives on clothing?  

 

Decision: No. Justice John Marshall Harlan II stated, "Absent a more particularized and 

compelling reason for its actions, the State may not, consistently with the First and Fourteenth 

Amendments, make the simple public display of this single four-letter expletive a criminal 

offense.” 
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Case: Cox Broadcasting Corporation v.  

Cohn (1975) 
 

Summary:  Martin Cohn was the father of a seventeen-year old girl who was raped and killed 

in Georgia. After obtaining information from the public record, a television station broadcast 

the name of Cohn's daughter in connection with the incident. This violated a Georgia privacy 

statute which prevented members of the media from publicizing the names or identities of rape 

victims. 

 

Question: Can a state prevent members of the media from publicizing the names or identities of 

rape victims? 

 

Decision:  No.  The Court held that the Georgia statute violated the Constitution. Justice White 

recognized the primacy of issues of privacy and press freedom, but he also identified 

compelling reasons why the press should not be restricted in this case. First, the news media is 

an important resource for citizens which allows them to scrutinize government proceedings. The 

commissions and adjudication of crimes are issues relevant to the public interest. Second, in the 

development of the privacy right, the Court has held that the interests of privacy "fade" in cases 

where controversial "information already appears on the public record." Restricting the media 

as the Georgia law did was a dangerous encroachment on press freedom, argued White, as it 

"would invite timidity and self-censorship." 

 

Case: Dennis v United States (1951) 
 

Summary: Eugene Dennis, a leader of the Communist Party in the United States between 1945 

and 1948, was arrested in New York for violation of the "Smith Act." The Act prohibited 

advocating the overthrow of the United States Government by force and violence. The 

government felt that the speeches made by Dennis presented a threat to national security. 

Dennis appealed his conviction to the Supreme Court of the United States, claiming that the 

Smith Act violated his First Amendment right to Free Speech.  

 

Question: Can the federal government restrict citizens from advocating the overthrow of the 

government?  

 

Decision: Yes.  The Court found that the Smith Act did not violate Dennis' First Amendment 

right to free speech. Although free speech is a guaranteed right, it is not unlimited. The right to 

free speech may be lifted if the speech presents a clear and present danger to overthrow any 

government in the United States by force or violence. Since the speech made by Dennis 

advocated his position that the government should be overthrown, it represented a clear and 

present danger to the national security of the United States. 
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Case: Edenfield v. Fane (1993) 
 

Summary: Scott Fane, a certified public accountant, built a successful solo practice in New 

Jersey by making unsolicited telephone calls to business executives and then arranging 

meetings to explain his expertise and services. Fane then moved to Florida, where he learned 

that such calls were prohibited by the Florida Board of Accountancy. Fane challenged this 

prohibition on First Amendment grounds, and the district court held that the rule was invalid as 

it applied to solicitations of business clients. The Court of Appeals for the Eleventh Circuit 

affirmed. 

 

Question: Can a state prohibit a certified public accountant from directly and personally 

soliciting non-clients? 

 

Decision: No. The Court found that the interests offered by the Board in support of the ban -- to 

prevent fraud, to protect privacy, and to maintain the independence of accountants -- were 

substantial. The Court, however, noted that the Board had not produced any evidence that the 

ban furthered these interests.  The Court reaffirmed the First Amendment rights of professionals 

to engage in truthful advertising that is not deceptive. 
 

Case:  Edwards v. South Carolina (1963) 
 

Summary:  The 187 petitioners in this case, all of whom were black, organized a march to the 

South Carolina State House grounds in which small groups of fifteen would walk in an open 

public area protesting the policies of segregation in their state. The march was peaceful, did not 

block pedestrian or vehicular traffic, and was conducted in an orderly fashion on public 

property. A group of approximately thirty police officers confronted the group and ordered its 

members to disperse or to submit to arrest. The marchers did not disperse, and instead began 

singing religious and patriotic songs like the Star Spangled Banner. They were arrested and 

later convicted on a charge of breach of the peace. 

 

Question:  Can a state prohibit peaceful protests on public property? 

 

Decision:  No.  The Court held that the arrests and convictions violated the rights of the 

marchers. They were convicted of an offense which the South Carolina Supreme Court, in 

upholding the convictions, described as "not susceptible of exact definition." The evidence used 

to prosecute the marchers did not even remotely prove that their actions were violent. Hence, 

Justice Stewart found clear constitutional violations in this case. Stewart called the marchers' 

actions an exercise of First Amendment rights "in their most pristine and classic form" and 

emphasized that a state cannot "make criminal the peaceful expression of unpopular views" as 

South Carolina attempted to do here.
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Case: Elk Grove Unified School District V. 

Newdow (2004) 

Summary: Michael Newdow's daughter attended public school in the Elk Grove Unified 

School District in California. Elk Grove teachers began school days by leading students in a 

voluntary recitation of the Pledge of Allegiance, including the words "under God" added by a 

1954 Congressional act. Newdow sued in federal district court in California, arguing that 

making students listen - even if they choose not to participate - to the words "under God" 

violates the establishment clause of the U.S. Constitution's First Amendment. 

Question: Can public school officials require teachers to lead willing students in a recitation of 

the Pledge of Allegiance, which includes the words "under God"?  

Decision: Yes.  In an opinion authored by Justice John Paul Stevens, the Supreme Court found 

that Newdow did not have standing to bring suit because he did not have sufficient custody over 

his daughter. "When hard questions of domestic relations are sure to affect the outcome, the 

prudent course is for the federal court to stay its hand rather than reach out to resolve a weighty 

question of federal constitutional law," Justice Stevens wrote.  

 

 

 

Case: FCC v. Pacifica Foundation (1978)  

Summary: During a mid-afternoon weekly broadcast, a New York radio station aired George 
Carlin's monologue, "Filthy Words." Carlin spoke of the words that could not be said on the 
public airwaves. The station warned listeners that the monologue included "sensitive language 
which might be regarded as offensive to some." The FCC received a complaint from a man who 
stated that he had heard the broadcast while driving with his young son.  

Question: Can the federal government restrict the public broadcast of indecent language?  

 

Decision: Yes. The Court held that limited civil sanctions could constitutionally be invoked 
against a radio broadcast of patently offensive words dealing with sex and execration. The 
words need not be obscene to warrant sanctions. Audience, medium, time of day, and method 
of transmission are relevant factors in determining whether to invoke sanctions. 
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Case: Flower v. United States (1972) 
  
Summary: John Thomas Flower, a regional "Peace Education Secretary" for the American 

Friends Service Committee and a civilian, was arrested by military police while quietly 

distributing leaflets on New Braunfels Avenue at a point within the limits of Fort Sam Houston, 

San Antonio, Texas  

 

Question: Can the U.S.military limit leaflet distribution on public streets? 

 

Decision: No.  The Court ruled, " ... the military has abandoned any claim that it has special 

interests in who walks, talks, or distributes leaflets on the avenue. The base commandant can no 

more order petitioner off this public street because he was distributing leaflets than could the 

city police order any leafleteer off any public street."  

 

 

 

 

Case: Freedman v Maryland (1965) 

 
Summary: Maryland required that all films be submitted to a board of censors before being 

exhibited. The board could disapprove films that were obscene, debased or corrupted morals, or 

tended to incite crime. There was no time limit on the decision-making process. Ronald 

Freedman challenged the law as unconstitutional due to the procedures to obtain approval. He 

did not suggest that prior approval itself was unconstitutional. 

 

Questions: Can a state require filmmakers to submit films for censorship before their showing?  

 

Decision: No.  The Court found the Maryland law to be invalid. The Court decision reflected a 

concern that the statute provides the danger of "unduly suppressing protected expression." The 

board was allowed overly broad licensing discretion with a lack of statutory provisions for 

judicial participation in the the procedure to prohibit a film. The Court established three 

guidelines as adequate safeguards to protect against the "undue inhibition of protected 

expression." These guidelines are to: (1) place the burden of proving the film is unprotected 

expression on the censors, (2) require judicial determination to impose a valid determination, 

and (3) require prompt determination "within a specified time period." 
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Case:  Gertz v Robert Welch Inc. (1974) 
 

Summary:  Elmer Gertz was an attorney hired by a family to sue a police officer who had 

killed the family's son. In a magazine called American Opinion, the John Birch Society accused 

Gertz of being a "Leninist" and a "Communist-fronter" because he chose to represent clients 

who were suing a law enforcement officer. Gertz sued the magazine for libel but lost because a 

lower court found that the magazine had not violated the actual malice test for libel which the 

Supreme Court had established in New York Times v. Sullivan (1964). 

 

Question:  Can the federal government ban newspapers or broadcasters from asserting 

defamatory falsehoods about an individual who is neither a public official nor a public figure? 

 

Decision: Yes. The Court reversed the lower court decision and held that Gertz's rights had 

been violated. Justice Powell argued that the application of the New York Times v. Sullivan 

standard in this case was inappropriate because Gertz was neither a public official nor a public 

figure. In the context of the opinion, Powell advanced many lines of reasoning to establish that 

ordinary citizens should be allowed more protection from libelous statements than individuals 

in the public eye. However, continued Powell, the actual malice standard did not lose all 

significance in cases involving ordinary citizens as he advised states to use it in assessing 

claims for punitive damages by citizens suing for libel. 

 

Case:  Ginzburg v. United States (1966) 
 

Summary:  Ralph Ginzburg and several of his associates were charged with violating a federal 

obscenity statute for mailing circulars about how and where three different obscene publications 

could be obtained. Ginzburg challenged his conviction as unconstitutional since the circulars 

themselves were not obscene. 

 

Question:  Can the federal government ban the advertisement of sexually explicit publications 

if the advertisements are not themselves obscene? 

 

Decision:  No. In a 5-to-4 decision, the Court held that although circulars themselves may not 

be obscene, their public mailing offends the federal obscenity statute if they advertise obscene 

materials. The Court reasoned that where the sole emphasis of an advertisement is the 

commercial exploitation of erotica for prurient appeal, it shall be deemed "pornographic" 

communication that lies beyond the scope of First Amendment speech protections. The Court 

cautioned, however, that the distribution of materials containing sexuality in the context of art, 

literature, or science is not per se prohibited under the obscenity statute if it can be shown to 

advance human knowledge or understanding. 
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Case: Goss v. Lopez (1975) 
 

Summary: Several public high school students (including Dwight Lopez) were suspended from 

school for misconduct but were not given a hearing immediately before or after their 

suspension. School authorities in Columbus, Ohio, claimed that a state law allowed them to 

suspend students for up to ten days without a hearing. The students brought a legal action, 

claiming that the statute was unconstitutional because it allowed school authorities to deprive 

students of their right to a hearing, violating the due process clause of the Fourteenth 

Amendment. The issue was whether the suspension of a student for a period of up to ten days 

without a hearing constitutes a violation of the due process clause of the Fourteenth 

Amendment. 

 

Question: Can schools suspend students without a hearing? 

 

Decision: No.  The Supreme Court of the United States said that education is a property interest 

protected by the Fourteenth Amendment's due process clause and any suspension requires prior 

notice and a hearing. Permitting suspension without a hearing is, therefore, unconstitutional. 

The Court said that oral or written notice of the charges brought against a student must be given 

to the student who is being suspended for more than a trivial period. If he denies the charges, 

the student must be given a hearing. The hearing may be an informal one where the student is 

simply given an explanation of the evidence against him and an opportunity to tell his side of 

the story. 
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Case:  Greater New Orleans Broadcasting Assoc. v. 

  United States (1999)  

Summary: The Greater New Orleans Broadcasting Association (Association) wanted to run 

advertisements for lawful private casino gambling in Louisiana and Mississippi. The 

Association challenged the government’s prohibition against such radio- and television-based 

advertising. After suffering defeat in both trial and appellate courts, the Association appealed 

and the Supreme Court granted them a hearing.  

Question: Can the federal government prohibit advertising lawful privately-held 

casino-gambling?  

Decision: No. In a unanimous decision, the Court found the advertising restrictions 

unconstitutional insofar as they applied to Louisiana-based advertisers - where the gambling 

activities being promoted are legal. The government failed to demonstrate that its restriction 

would alleviate harmful gambling practices to any material degree. Instead, the Court noted, the 

regulations in question provided only ineffective and remote support for the government's 

concerns, since all sorts of other gambling activities would continue unaffected. Thus, the 

government restrictions unfairly singled out a specific form of speech for regulation while 

leaving others untouched.  
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Case:  Hazelwood School District v.  

Kuhlmeier (1988) 
 

Summary: Kathy Kuhimeier and two other journalism students wrote articles on pregnancy 

and divorce for their school newspaper. Their teacher submitted page proofs to the principal for 

approval. The principal objected to the articles because he felt that the students described in the 

article on pregnancy, although not named, could be identified, and the father discussed in the 

article on divorce was not allowed to respond to the derogatory article. The principal also said 

that the language used was not appropriate for younger students. When the newspaper was 

printed, two pages containing the articles in question as well as four other articles approved by 

the principal were deleted. 

 

Question: Can schools limit what students publish in student run newspapers? 

 

Decision: Yes.  The Supreme Court of the United States held that the Hazelwood School 

District did not violate the First Amendment right of the students. The Court ruled that School 

officials need not tolerate speech which is inconsistent with the school's basic educational 

mission. The Court distinguished this case from the Tinker decision (school officials could not 

punish students for wearing armbands in protest of the Vietnam war "students do not shed their 

constitutional rights at the schoolhouse gate") because the Tinker case involved a student's 

personal expression. This was, instead, a school newspaper, and as such could reasonably be 

perceived to bear the "imprimatur" of the school. They justified this because the publication of 

Spectrum was a part of the curriculum, i.e., it was in the curriculum guide as a part of the 

Journalism course, it was taught during school hours by a faculty member, the students received 

grades and academic credit, the faculty advisor exercised control over the publication, and the 

principal had to review it. The school's policies did not reflect an intent to expand the students' 

rights by converting a curricular newspaper into a public forum. The court further added that the 

principal's fears were reasonable: he was concerned that the students' identities could not be 

assured, that the privacy interests of boyfriends and parents were not adequately protected, and 

that parents mentioned in the divorce article were not given an opportunity to defend 

themselves. 
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Case:  Heffron v. International Society for Krishna  

      Consciousness (1981) 

Summary: A Minnesota law allowed the Minnesota Agricultural Society to devise rules to 
regulate the annual state fair in St. Paul. Minnesota State Fair Rule 6.05 required organizations 
wishing to sell or distribute goods and written material to do so from an assigned location on 
the fairgrounds. In other words, walking vendors and solicitors were not allowed. The 
International Society for Krishna Consciousness challenged the rule, arguing that it restricted 
the ability of its followers to freely exercise their religious beliefs at the state fair.  

Question: Can a state restrict speech to a limited area?  

Decision: Yes. Using the "valid time, manner, and place" criteria which the Court employs to 
assess government restrictions of First Amendment activities, the Court held that Rule 6.05 did 
not violate the Constitution. Since the rule was applied equally to all groups wanting to solicit 
at the fairgrounds, not making restrictions based on the content of a group's message, and 
because the state had an important interest in "protecting the safety and convenience” of the 
fair's patrons, Justice White argued that the rule's restrictions were legitimate. Allowing all 
religious, nonreligious, and commercial groups to move about the grounds distributing 
literature and soliciting funds would result in "widespread disorder" which would be 
potentially dangerous to the fair's visitors.  

 

Case: Hill v. Colorado (2000)  
 

Summary: In response to protesting at abortion clinics, a Colorado law established a 100-foot 

zone around the entrance to any 'health care facility. " Within this buffer zone, people may not, 

without consent knowingly approach another person within 8 feet," for the purpose of passing 

out literature or engaging in "oral protest, education, or counseling" on a public sidewalk.  

 

Question: Can a state create a zone where free speech is limited?  

 

Decision: Yes.  Justice Stevens wrote for the majority, "[The Colorado statute] is not a 

'regulation of speech.' Rather, it is a regulation of the places where some speech may 

occur…Private citizens have always retained the power to decide for themselves what they wish 

to read, and within limits, what oral messages they want to consider. This statute simply 

empowers private citizens entering a health care facility with the ability to prevent a speaker, 

who is within eight feet and advancing, from communicating a message they do not wish to 

hear. Further, the statute does not authorize the pedestrian to affect any other activity at any 

other location or relating to any other person. These restrictions thus do not constitute an 

unlawful prior restraint." 
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Case: City of Houston v. Hill (1987) 
 

Summary: Upon shouting at police in an attempt to divert their attention from his friend during 

a confrontation, Raymond Hill was arrested for "willfully interrupt[ing] a city policeman…by 

verbal challenge during an investigation" in violation of a municipal ordinance making it 

unlawful for any person "to assault, strike or in any manner oppose, molest, abuse or interrupt 

any policeman in the execution of his duty." After his acquittal in Municipal Court, Mr. Hill 

brought suit in Federal District Court challenging the ordinance's constitutionality and seeking 

damages and attorney's fees. The District Court held that the ordinance was not 

unconstitutionally vague or overbroad on its face, but the Court of Appeals reversed, finding 

that the ordinance was substantially overbroad since its literal wording punished and might 

deter a significant range of protected speech. 

 

Question: Can a city limit free speech during police actions? 

 

Decision: No.  The Court ruled that a municipal ordinance that makes it unlawful to interrupt a 

police officer in the performance of his duty is substantially overbroad and therefore invalid on 

its face under the First Amendment. The ordinance in question criminalizes a substantial 

amount of, and is susceptible of regular application to, constitutionally protected speech, and 

accords the police unconstitutional enforcement discretion, as is demonstrated by evidence 

indicating that, although the ordinance's plain language is violated scores of times daily, only 

those individuals chosen by police in their unguided discretion are arrested. The City of 

Houston’s argument that the ordinance is not substantially overbroad because it does not inhibit 

the exposition of ideas, but simply bans unprotected "core criminal conduct," is not persuasive. 

Since the ordinance's language making it unlawful to "assault" or "strike" a police officer is 

expressly pre-empted by the State Penal Code, its enforceable portion prohibits verbal 

interruptions of police and thereby deals with speech rather than with core criminal conduct. 

Moreover, although speech might be prohibited if it consists of "fighting words" that by their 

very utterance inflict injury or tend to incite an immediate breach of the peace, the ordinance in 

question is not limited to such expressions but broadly applies to speech that "in any 

manner…interrupt[s] any policeman" and thereby impermissibly infringes the constitutionally 

protected freedom of individuals verbally to oppose or challenge police action. Appellant's 

contention that the ordinance's sweeping nature is both inevitable and essential to maintain 

public order is also without merit, since the ordinance is not narrowly tailored to prohibit only 

disorderly conduct or fighting words, but impermissibly provides police with unfettered 

discretion to arrest individuals for words or conduct that are simply annoying or offensive. 
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Case:  Hurley v. Irish American GLIB  

Association (1995) 
 

Summary:  In 1993, the South Boston Allied War Veterans Council was authorized by the city 

of Boston to organize the St. Patrick's Day Parade. The Council refused a place in the event for 

the Irish American Gay, Lesbian, and Bisexual Group of Boston (GLIB). The group attempted 

to join to express its members' pride in their Irish heritage as openly gay, lesbian, and bisexual 

individuals. The Massachusetts State Court ordered the Veterans' Council to include GLIB 

under a state law prohibiting discrimination on account of sexual orientation in public 

accommodations. The Veterans' Council claimed that forced inclusion of GLIB members in 

their privately-organized parade violated their free speech. 

 

Question:  Can a city require private citizens who organize a parade to include a group 

expressing a message that the organizers do not with to convey? 

 

Decision:  No.  A unanimous court held that the State Court's ruling to require private citizens 

who organize a parade to include a group expressing a message that the organizers do not wish 

to convey violates the First Amendment by making private speech to the public accommodation 

requirement. Such an action "violate[s] the fundamental First Amendment rule that a speaker 

has the autonomy to choose the content of his own message and, conversely, to decide what not 

to say. 
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Case: Island Tree School District v. Pico (1982) 
 

Summary: The Board of Education of the Island Trees School District in New York directed 

the removal of nine books from the libraries of the Island Trees senior and junior high schools 

because in the Board's opinion the books were "antiAmerican, anti-Christian, anti-Semitic, and 

just plain filthy." Some books included were: The Fixer, Soul on Ice, Slaughterhouse Five, Go 

Ask Alice, The Best Stories by Negro Writers, and others. Four students from the high school 

and one from the junior high school sued the school district, claiming that the removal of the 

books was a violation of the First Amendment's guarantee of freedom of speech. 

 

Question: Can a school limit what students read based on the ideas presented in the book? 

 

Decision: No.  The Supreme Court of the United States ruled in favor of the students, saying 

that the books were not required reading. According to Justice Brennan, who cited West 

Virginia Board of Education v. Barnette (1943), "Local school boards may not remove books 

from school library shelves simply because they dislike the ideas contained in these books and 

seek by their removal to prescribe what shall be orthodox in politics, nationalism, religion, or 

other matters of opinion." He also cited Tinker v. Des Moines School District (1969), saying 

that high school students have First Amendment rights in the classroom. Although the schools 

have a right to determine the content of their libraries, they may not interfere with a student's 

right to learn. Therefore, the schools may not control their libraries in a manner that results in a 

narrow, partisan view of certain matters of opinion. The Court stood against the removal or 

suppression of ideas in schools. 
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Case:  Jeglin v San Jacinto Unified School  

District (1993) 
 

Summary:  The San Jacinto Unified School District passed a rule banning students from 

wearing clothing affiliated with sports team due to certain team’s association with gangs present 

in the school.  Marvin H. Jeglin brought a suit challenging the constitutionality of the dress 

code. 

 

Question: Can schools ban students from wearing clothing affiliated with a sports team? 

 

Decision:  No.  The court ruled that the school district policy (prohibiting students from 

wearing clothing identifying any professional sports team or college on school grounds or at 

school functions) violated the First Amendment free speech rights of elementary and middle 

school students.   

The First Amendment does not require school officials to wait until a disruption actually 

occurs before they may act to curtail free speech. In fact, school officials have a duty to prevent 

disturbances. Justification for curtailment of free speech does not demand certainty that 

disruption will occur.  The state has a vested interest in education and that the level of 

disturbance required to justify intervention is relatively lower in a school than it might be on a 

street corner. Therefore, a court may consider all circumstances confronting the school 

administrators which might reasonably portend disruption. 

However, under the First Amendment, school officials have the burden to show 

justification for imposing discipline resulting from a public school student's use of free speech. 

In the absence of such justification, a school may not discipline a student for exercising First 

Amendment rights.  In this case, the events showed only a negligible gang presence in the 

middle and elementary schools and showed no actual disruption of elementary/middle school 

activities. However, the district did present evidence supporting a gang presence at San Jacinto 

High School, which could result in the disruption or disturbance of school activities and thus 

may justify curtailment of student First Amendment rights to the extent found in enforcement of 

the school district's dress code.  The court held that a "student's free speech rights may not be 

abridged in the absence of facts which might reasonably have led school authorities to forecast 

substantial disruption of or material interference with school activities." 
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Case: Jenkins v. Georgia (1974) 
 

Summary: An Albany, Georgia theater manager, Mr. Jenkins, was convicted under a Georgia 

obscenity law when he showed the critically acclaimed film "Carnal Knowledge." The film 

explored social conceptions of sexuality and starred Jack Nicholson and Ann Margaret. 

 

Questions: Can a state ban the distribution of obscene material?  

 

Decision:  No.  A unanimous Court held that the Georgia Supreme Court misapplied the 

obscenity test announced in Miller v. California (1973). Justice Rehnquist argued that Miller 

did not give juries "unbridled discretion" to determine what is patently offensive. Only material 

that displays "hard core sexual conduct" is prohibited. Since "Carnal Knowledge" did not 

contain scenes of that nature it merited constitutional protection. 

 

 

 

 

Case: Ladue v. Gilleo (1994)  
 

Summary: Margaret Gilleo placed a 24-by-36-inch sign calling for peace in the Persian Gulf on 

her front lawn. The original sign disappeared and a subsequent sign was knocked down. She 

reported these incidents to the police who advised her that her signs were prohibited in Ladue. 

She sued the city and the District Court ordered a temporary injunction. Ladue repealed the law 

and replaced it with a new one which banned window signs. Gilleo then placed another anti-war 

sign in her second-story window and amended her complaint to challenge the new ordinance.  

 

Question: Can towns ban the display of signs in private lawns or windows?  

 

Decision: No. Although acknowledging Ladue's police power to minimize visual clutter 

associated with signs, the Court ruled that the law "almost completely closed a venerable means 

of communication that is both unique and important." The Court held a "special respect" for an 

individual's right to convey messages from her home.  
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Case: Lorillard Tobacco v. Reilly (2001)  
 

Summary:  Massachusetts made a law regulating the advertising and sale of cigarettes, 

smokeless tobacco, and cigars. The regulations prohibited outdoor advertising within 1,000 feet 

of a school or playground and restricted the location and distribution of tobacco products. 

Members of the tobacco industry filed suit challenging the regulations. Lorillard Tobacco 

Company and others asserted that under the Supremacy Clause the cigarette advertising 

regulations were preempted by the Federal Cigarette Labeling and Advertising Act (FCLAA), 

which prescribes mandatory health warnings for cigarette packaging and advertising and that 

the regulations violated the First and Fourteenth Amendments.  

 

Question: Can a state make additional laws regulating the advertising of tobacco products?  

 

Decision: No. Justice O’Connor wrote, "We conclude that the Attorney General has failed to 

show that the outdoor advertising regulations for smokeless tobacco and cigars are not more 

extensive than necessary to advance the State's substantial interest in preventing underage 

tobacco use," This means that preexisting laws already were enough to guide children away 

from tobacco. These Massachusetts laws violated the freedom of speech of the tobacco 

companies who already followed the federal laws.  
 

 

 

Case: Madsen v. Women's Health Center, Inc. (1994) 
 

Summary: When Madsen and other antiabortion protesters threatened to picket and 

demonstrate around a Florida abortion clinic, a Florida state court ordered that antiabortion 

protestors could not demonstrate within 36 feet of an abortion clinic, make loud noises within 

earshot of the clinic, display images observable from the clinic, approach patients within 300 

feet of the clinic, and demonstrate within 300 feet of the residence of any clinic employee. 

Madsen sued on grounds of First Amendment rights violations and appealed to the Florida 

Supreme Court.  The Court upheld the injunction in its entirety.  

 

Question: Can a state create a zone where free speech is limited?  

 

Decision: Yes.  The Court upheld the restrictions against demonstrating within 36 feet of the 

clinic (to the extent that the 36-foot buffer did not include private property), making loud noises 

within earshot of the clinic, and making loud noises within 300 feet of an employee's residence. 

The Court rejected the prohibitions against displaying images, approaching patients within 300 

feet of the clinic, and peacefully picketing within 300 feet of an employee's residence.  



 31 

Case: Marsh v. Alabama (1946)  
 

Summary: Ms. Marsh, a Jehovah's Witness, distributed religious literature near a post office. 

Marsh was warned that she needed a permit to do so, and that none would be issued to her. 

When she was asked to leave, she refused and the deputy sheriff arrested her charging her with 

the Alabama criminal code's trespassing equivalent.  

 

Question: Can a state restrict the distribution of religious literature on private property?  

 

Decision: No. The Court stated that a state can not, consistently with the First and Fourteenth 

Amendments, impose criminal punishment on a person for distributing religious literature on 

the sidewalk of a company-owned town contrary to regulations of the town's management, 

where the town and its shopping district are freely accessible to and freely used by the public in 

general, even though the punishment is attempted under a state statute making it a crime for 

anyone to enter or remain on the premises of another after having been warned not to do so.  
 

 

Case: Masson v. New Yorker Magazine (1991) 
 

Summary:  After Jeffrey Masson was fired from his position at the Sigmund Freud Archives, 

Janet Malcolm interviewed him for an article in the New Yorker magazine. Malcolm’s article 

included many long direct quotations from Masson. The article presented Masson as extremely 

arrogant and condescending; at one point, he was quoted as calling himself "the greatest analyst 

who ever lived." However, Malcolm fabricated many of the more distasteful quotations. 

Masson sued for libel. The District Court dismissed the case on First Amendment free speech 

grounds because Masson was a public figure. 

 

Question: Can the federal government ban newspapers and broadcasters from publishing 

fabricated quotations attributed to a public figure? 

 

Decision: Yes. In a 9-0 vote, the Court ruled that the First Amendment’s free expression clause 

could not protect the distortions in Malcolm’s article. Justice Anthony Kennedy's majority 

opinion also explained when a direct quotation can be considered false, and therefore 

potentially libelous. The First Amendment limits libel suits by public figures. A report about a 

public figure cannot be considered "false" unless it is a gross distortion of the truth. Justice 

Kennedy's opinion explained that a direct quotation will qualify as such a distortion if the 

quoted words differ in their factual meaning from anything the public figure really said. 

Malcolm’s fabrication qualified as a "gross distortion," and the Court granted Masson standing 

to sue. 
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Case:  Memoirs v. Massachusetts (1966) 
 

Summary:  A special provision of Massachusetts law allowed the Attorney General to initiate 

legal proceedings against the publisher of an "obscene" book, Memoirs of a Woman of 

Pleasure. The book, also known as Fanny Hill, was written by John Cleland in about 1750. 

Massachusetts courts, despite the defenses put forward by the book's publisher and copyright 

holder, judged the work to be obscene. 

 

Question: Can a state ban “obscene” books? 

 

Decision:  No. The Court held that the Massachusetts courts erred in finding Memoirs of a 

Woman of Pleasure to be obscene. The Court, applying the test for obscenity established in 

Roth v. United States, held that the book was not "utterly without redeeming social value." The 

Court reaffirmed that books could not be deemed obscene unless they were unqualifiedly 

worthless, even if the books possessed prurient appeal and were "patently offensive." 
 

 

 

Case: Metromedia, Inc. v. San Diego (1981)  
 

Summary: The City of San Diego enacted an ordinance that imposed substantial prohibitions 

on the erection of outdoor advertising displays' within the city. The stated purpose of the 

ordinance is “to eliminate hazards to pedestrians and motorists brought about by distracting sign 

displays" and "to preserve and improve the appearance of the City." The ordinance permits 

onsite commercial advertising (a sign advertising goods or services available on the property 

where the sign is located), but forbids other commercial advertising and noncommercial 

advertising using mixed-structure signs, unless permitted by one of the ordinance's twelve 

specified exceptions, such as temporary political campaign signs.  

 

Question: Can a city limit signs put up for advertising?  

 

Decision: No.  The Court stated, the city does not have the right to make laws regarding 

outdoor signs. As with other media of communication, the government has legitimate interests 

in controlling the noncommunicative aspects of billboards, but the First and Fourteenth 

Amendments foreclose similar interests in controlling the communicative aspects of billboards. 

Because regulation of the noncommunicative aspects of a medium often impinges to some 

degree on the communicative aspects, the courts must reconcile the government's regulatory 

interests with the individual's right to expression. 
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Case: Miami Herald Publishing Co. v. Tornillo 

(1974) 

 

Summary: After the Miami Herald refused to print Pat Tornillo's replies to editorials critical of 

his candidacy for the Florida House of Representatives, Tornillo brought suit in Florida Circuit 

Court seeking injunctive and declaratory relief and damages.  He based his suit on Florida's 

“right of reply” statute that grants a political candidate a right to equal space to answer criticism 

and attacks on his record by a newspaper, and making it a misdemeanor for the newspaper to 

fail to comply. The Circuit Court held the statute unconstitutional as infringing on the freedom 

of the press and dismissed the action. The Florida Supreme Court reversed (8-1), holding that 

the statute did not violate constitutional guarantees, and that civil remedies, including damages, 

were available, and remanded to the trial court for further proceedings. 

 

Question: Can a state force newspapers to publish certain articles? 

 

Decision:  No.   The U.S. Supreme Court reversed the Florida Supreme Court’s decision by a 9-

0 vote.  Even if a newspaper would face no additional costs to comply with the statute and 

would not be forced to forgo publication of news or opinion by the inclusion of a reply, the 

statute still fails to clear the First Amendment's barriers because of its intrusion into the function 

of editors in choosing what material goes into a newspaper and in deciding on the size and 

content of the paper and the treatment of public issues and officials. 
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Case: Milkovich v Lorain Journal Co. (1990) 
 

Summary: While Mike Milkovich was a high school wrestling coach, his team was involved in 

an altercation at a match with another high school's team. Both he and School Superintendent 

Scott testified at an investigatory hearing before the Ohio High School Athletic Association 

(OHSAA), which placed the team on probation. They testified again during a suit by several 

parents, in which a county court overturned OHSAA's ruling. The day after the court's decision, 

Lorain Journal Company's newspaper published a column, which implied that Milkovich lied 

under oath in the judicial proceeding. Milkovich commenced a defamation action against 

respondents in the county court, alleging that the column accused him of committing the crime 

of perjury, damaged him in his occupation of teacher and coach, and constituted libel per se. 

 

Questions: Can a state prohibit newspapers from publishing defamatory articles?  

 

Decision: Yes. Chief Justice Rehnquist wrote for the majority that the statement from Gertz 

was not "intended to create a wholesale defamation exemption for anything that might be 

labeled 'opinion'" since "expressions of 'opinion' may often imply an assertion of objective 

fact." The newspaper column, it found, strongly suggested that Milkovich perjured himself and 

since that statement could easily be found true or false by comparing Milkovich's statements at 

the OHSAA hearing with his court testimony (which the column did not do), it was moot 

whether it was intended as opinion or not since it asserted a matter of objective fact. "The 

connotation that petitioner committed perjury is sufficiently factual to be susceptible of being 

proved true or false," the Court concluded. 
 

 

Case: Miller v California (1973) 
 

Summary:  Marvin Miller, after conducting a mass mailing campaign to advertise the sale of 

"adult" material, was convicted of violating a California statute prohibiting the distribution of 

obscene material. Some unwilling recipients of Miller's brochures complained to the police, 

initiating the legal proceedings. 

 

Question:  Can a state ban the sale and distribution of obscene material by mail? 

 

Decision:  Yes.  In a 5-to-4 decision, the Court held that obscene materials did not enjoy First 

Amendment protection. The Court modified the test for obscenity established in Roth v. United 

States and Memoirs v. Massachusetts, holding that "the basic guidelines for the trier of fact 

must be: (a) whether 'the average person, applying contemporary community standards' would 

find that the work, taken as a whole, appeals to the prurient interest,  (b) whether the work 

depicts or describes, in a patently offensive way, sexual conduct specifically defined by the 

applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, 

political, or scientific value." 
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Case: Morse et al. v. Frederick (2007) 

 

Summary: Joseph Frederick unfurled his homemade sign “Bong Hits 4 Jesus” on a winter 

morning in 2002, as the Olympic torch made its way through Juneau, Alaska, en route to the 

Winter Olympics in Salt Lake City.  Frederick said the banner was a nonsensical message that 

he first saw on a snowboard. He intended the banner to proclaim his right to say anything at all.   

His principal, Deborah Morse, said the phrase was a pro-drug message that had no place at a 

school-sanctioned event. Frederick denied that he was advocating for drug use. Morse 

suspended the student, prompting a federal civil rights lawsuit. 

 

Questions: Can public schools prohibit students from displaying certain messages? 

  

Decision:  Yes.  Justice John Roberts wrote, "The message on Frederick's banner is cryptic…It 

is no doubt offensive to some, perhaps amusing to others. To still others, it probably means 

nothing at all. Frederick himself claimed 'that the words were just nonsense meant to attract 

television cameras.' But Principal Morse thought the banner would be interpreted by those 

viewing it as promoting illegal drug use, and that interpretation is plainly a reasonable one.  

"The question thus becomes whether a principal may, consistent with the First Amendment, 

restrict student speech at a school event, when that speech is reasonably viewed as promoting 

illegal drug use. We hold that she may." 

 

Case:  Near v. Minnesota (1931) 
 

Summary:  In 1927, Jay M. Near began publishing The Saturday Press in Minneapolis with 

Howard A. Guilford, a former mayoral candidate who had been convicted of criminal libel.  

The paper attacked several city officials, claiming they had ties to criminal organizations.  

Shortly after the first issue was distributed, Guilford was gunned down and hospitalized, where 

a further attempt on his life was made. Near was forced to stop printing the articles because he 

published "obscene, lewd, and lascivious" or "malicious, scandalous and defamatory" stories 

and was being a nuisance. Near argued that that law violated the First Amendment.  

 

Question: Can a state prevent newspaper from publishing certain content that criticizes public 

officials? 

 

Decision: No.  The Court held that, except in rare cases, it was unconstitutional to censor. The 

Court stated, "For these reasons we hold the statute…to be an infringement of the liberty of the 

press guaranteed by the Fourteenth Amendment. We should add that this decision rests upon the 

operation and effect of the statute, without regard to the question of the truth of the charges 

contained in the particular periodical. The fact that the public officers named in this case, and 

those associated with the charges of official dereliction, may be deemed to be impeccable 

cannot affect the conclusion that the statute imposes an unconstitutional restraint upon 

publication."  
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Case: New York v. Ferber (1982) 
 

Summary:  Paul Ferber and Tim Quinn owned an adult bookstore in Manhattan. The police 

found out about this store when Ferber sold two obscene films to an undercover police officer. 

Ferber was charged with violating a New York law that forbade the sale of any performance 

depicting sexual conduct of children under the age of 16. At trial he was convicted, and the 

conviction was affirmed by the intermediate appellate court. The New York Court of Appeals 

found that the First Amendment protected Ferber's conduct, and reversed the conviction. The 

State of New York asked the U.S. Supreme Court to review the case.  

 

Questions: Can a state ban the promotion and sale of child pornography? 

 

Decision:  Yes. In the Court's first examination of a statute specifically targeted against child 

pornography, it found that the state's interest in preventing sexual exploitation of minors was a 

compelling "government objective of surpassing importance." The law was carefully drawn to 

protect children from the mental, physical, and sexual abuse associated with pornography while 

not violating the First Amendment. 
 

 

Case: New York Times v. Sullivan (1964)  

Summary: On March 29, 1960, the New York Times carried a full-page advertisement titled 

"Heed Their Rising Voices", which solicited funds to defend Martin Luther King, Jr. against an 

Alabama perjury indictment. The advertisement described Montgomery, Alabama police force 

actions against civil rights protesters.  Some of the claims were inaccurate. Commissioner L. B. 

Sullivan claimed that the advertisement was meant to criticise and defame his actions as 

commander of the police unit.  Sullivan won $500,000 in an Alabama court judgment. 

Question: Can a state ban newspapers from publishing false statements about public officials?  

 

Decision: No. To protect "uninhibited, robust, and wide-open" debate on public issues, the 

Supreme Court held that no public official may recover "damages for a defamatory falsehood 

relating to his official conduct unless he proves that the statement was made with 'actual 

malice'--that is, with knowledge that it was false or with reckless disregard of whether it was 

false or not. It The Court stated that the First and Fourteenth Amendments require that critics of 

official conduct have the "fair equivalent" to the immunity protection given to a public official 

when he is sued for defamatory speech uttered in the course of his duties. 
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Case:   Oleson v Board of Education of School  

District No. 228 (1987) 

 
Summary:  A high school student brought a lawsuit challenging the constitutionality of a 

school board policy prohibiting male students from wearing earrings as part of an effort to curb 

the presence and influence of gangs in the school.  The school district provided substantial 

evidence of gang presence and activity and resulting violence in its schools. 

 

Question: Can schools restrict students from wear certain types of jewelry?  

 

Decision: Yes.   The policy prohibiting the wearing of earrings by male students did not violate 

the student's First Amendment rights because the student's message was one of his individuality 

and such message was not within the protected scope of the First Amendment.  The court 

upheld the District's dress code policy, concluding that the Board's concern for the safety and 

well-being of its students and the curtailment of gang activities was rational and did not violate 

the First Amendment. 
 

 

 

 

Case:  Osborne v Ohio (1990) 
 

Summary:  After obtaining a warrant, Ohio police searched the home of Clyde Osborne and 

found explicit pictures of children.  Osborne was then prosecuted and found guilty of violating 

an Ohio law that made the possession of child pornography illegal. 

 

Question:  Can a state prohibit the possession of child pornography? 

 

Decision:  Yes.  The Court held that Ohio could constitutionally ban the possession of child 

pornography. The Court argued that the case at hand was distinct from Stanley v. Georgia, 

"because the interest underlying child pornography prohibitions far exceed the interests 

justifying the Georgia law at issue in Stanley." Ohio did not rely on "a paternalistic interest in 

regulating Osborne's mind;" rather, Ohio merely attempted to protect the victims of child 

pornography. The Court argued that regulations on production and distribution of child 

pornography were insufficient and could not dry up the market for pornographic materials. The 

Court also found that an error in jury instructions in the lower courts mandated Osborne be 

given a new trial.
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Case:  Paris Adult Theatre v. Slaton (1973) 

 

Summary:  State officials in Georgia sought to stop the showing of allegedly obscene films at 

the Paris Adult Theatre. The Theatre clearly warned potential viewers of the sexual nature of 

the films and required that patrons be at least 21 years of age. The Georgia Supreme Court held 

that the films were "hard core" pornography unprotected by the Constitution. 

 

Question:  Can a state prohibit the showing of obscene films in public theaters? 

 

Decision:  Yes.  In a 5-to-4 decision, the Court held that obscene films did not acquire 

constitutional protection simply because they were exhibited for consenting adults only. 

Conduct involving consenting adults, the Court argued, was not always beyond the scope of 

governmental regulation. The Court found that there were "legitimate state interests at stake in 

stemming the tide of commercialized obscenity," including the community's quality of life and 

public safety. The Court also noted that conclusive proof of a connection between antisocial 

behavior and obscene materials was not necessary to justify the Georgia law. 

 

 

 

 

Case: Philadelphia Newspapers Inc. v Hepps (1986) 
 

Summary: In a series of articles, the Philadelphia Inquirer accused Hepps of links to organized 

crime and of capitalizing on that connection to influence the state legislature. The Pennsylvania 

Supreme Court favored Hepps and held that the newspaper was obligated to prove its 

accusations true. 

 

Question: Can a state ban newspapers and broadcasters from publishing accusations without 

proving them true?  

 

Decision:  No.  Relying on its reasoning in Gertz v. Robert Welch Inc. (1974), the Court 

reversed the state court's decision. The Gertz standard for evaluating potentially libelous speech 

required that "the plaintiff bear the burden of showing falsity, as well as fault, before recovering 

damages." 
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Case:  Phoenix Elementary School v. Green (1997)  

Summary:  In May 1995, the Phoenix School District enacted a mandatory dress code for 

students attending the public school. The only requirement is that shirts had to be all white with 

no logos of any kind and bottoms had to be navy blue.  After September 5, 1995, students who 

failed to comply with the dress code were advised of the requirements of the dress code and 

offered use of a uniform for the day, and a parent were contacted.  Students who refused to 

comply with the Dress Code were given the opportunity to transfer to another school, either 

within or without the District. On September 6, the students wore clothing that did not comply 

with the dress code.   One wore a T-shirt with a United States flag and logos stating “USA,” “I 

support my country,” and “America.”   The other wore a T-shirt with a picture of Jesus Christ, 

“Jesus,” “True Spirit,” and a Bible with the words “The School of Higher Learning.”   That 

day, the Parents informed the Academy that the students would never comply with the dress 

code, insisting they were entitled to opt out of it, and that enforcement of the code violated the 

students' First Amendment right of free speech.  

Question:  Can a school district regulate students’ free speech with a school dress code 

 Decision:  Yes. The School District's content-neutral dress code constitutionally regulates the 

students' First Amendment speech rights in the nonpublic forum of their school.   It regulates a 

method, not a message, and is reasonable in view of the pedagogical mission of the Academy. 

Case:  Police Dept. of Chicago v. Mosley (1972) 
 

Summary:  Chicago adopted an ordinance prohibiting picketing within 150 feet of a school 

during school hours; the law made an exception for peaceful labor picketing. Mosley had been 

picketing near a public high school; he was protesting "black discrimination." Mosley sought a 

declaration that the ordinance was unconstitutional. 

 

Question:  Can cities create zones where certain types of protests are prohibited? 

  

Decision:  No. The exemption for labor picketing violated the equal protection clause of the 

Fourteenth Amendment. Government regulation of message content is presumed 

unconstitutional unless there are compelling justifications. And regulations that selectively 

exclude speakers from a public forum must undergo careful judicial examination to ensure the 

minimal degree of furthering an important government interest. Mosley fashions an important 

principle from the values of freedom and equality: equal freedom of expression.  Justice 

Marshall stated, “Predictions about imminent disruption from picketing involve judgments 

appropriately made on an individualized basis, not by means of broad classifications, especially 

those based on subject matter. Freedom of expression, and its intersection with the guarantee of 

equal protection, would rest on a soft foundation indeed if government could distinguish among 

picketers on such a wholesale and categorical basis.” 
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Case:  Pyle v South Hadley School (1994) 
 

Summary:  Students brought action against school officials to challenge school dress code and 

sought injunction against the enforcement of the dress code.  The school prohibited students 

from wearing T-shirts that have slogans: "Co-Ed Naked Band: Do It To The Rhythm" and "See 

Dick Drink. See Dick Drive. See Dick Die. Don't Be A Dick” The school said that these 

messages were disruptive to school's basic educational message and to prohibit "obscene, 

profane, lewd or vulgar" apparel was alright, even if such messages were political. 

 

Question: Can schools limit students’ dress based on vulgarity or lewdness? 

 

Decision: Yes.  First Amendment permits minimal, if at all, discretion of school officials to 

restrict vulgar speech, including speech containing sexual innuendo.  Reasonable limitations on 

vulgarity do facilitate a school's educational mission.   However, the provision of the dress code 

that prohibited clothing "directed toward or intended to harass, threaten, intimidate, or demean" 

because of sex, color, race, religion, handicap, national origin or sexual orientation was 

unconstitutional as being directed to speech rather than disruption or vulgarity. 

 

Case: R.A.V. v. St. Paul (1992)  

Summary: In the early morning hours of June 21, 1990, R.A.V. (an acronym used to protect 

the anonymity of a juvenile) and several other teenagers assembled a crudely made cross.  The 

cross was erected and burned in the front yard of an African American family that lived across 

the street from the house where R.A.V. was staying. R.A.V. was charged with violation of a St. 

Paul law that stated, “Whoever places on public or private property, a symbol, object, 

appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi 

swastika, which one knows or has reasonable grounds to know arouses anger, alarm or 

resentment in others on the basis of race, color, creed, religion or gender commits disorderly 

conduct and shall be guilty of a misdemeanor. 

Question: Can a city ban certain types of symbolic speech?  

Decision: No. The Supreme Court struck the ordinance down as unconstitutionally 
discriminating based on the content of expression: the law banned only fighting words that 
insult based on race, religion, or gender, while abusive invective aimed at someone on the basis 
of political affiliation or sexual orientation would be permissible. The law thus reflected only 
the city's special hostility towards certain biases and not others, which is what the First 
Amendment forbids.  
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Case: Red Lion Broadcasting Co. v. FCC (1969) 
 

Summary: The Federal Communications Commission's (FCC) fairness doctrine requires radio 

and television broadcasters to present a balanced and fair discussion of public issues on the 

airwaves. The doctrine is composed of two primary requirements concerning personal attacks in 

the context of public issue debates and political editorializing. The FCC conditioned its renewal 

of broadcast licenses on compliance with its regulations. Red Lion Broadcasting challenged the 

application of the fairness doctrine with respect to a particular broadcast. In a companion case 

(United States v. Radio Television News Directors Association (RTNDA)), the fairness 

doctrine's requirements concerning any broadcast were challenged. 

 

Questions: Can the federal government require broadcasters to present fair and balanced 

coverage of issues?  

 

Decision:  Yes. In a unanimous decision, the Court held that the fairness doctrine was 

consistent with the First Amendment. Writing for the Court, Justice White argued that spectrum 

scarcity made it "idle to posit an unabridgeable First Amendment right to broadcast comparable 

to the right of every individual to speak, write, or publish." The Court held that the FCC's 

fairness doctrine regulations enhanced rather than infringed the freedoms of speech protected 

under the First Amendment. With respect to the regulation of personal attacks made in the 

context of public issue debates, the FCC's requirement that the subject of the attack be provided 

with a tape, transcript, or broadcast summary, as well as an opportunity to respond without 

having to prove an inability to pay for the "air-time," insured a balanced and open discussion of 

contested issues. The requirement that political editorializing be presented for and against both 

sides of the debated issues also contributed to the balanced discussion of public concerns. 
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Case:  Reno v. American Civil Liberties  

Union (ACLU) (1997) 
 

Summary: The Communications Decency Act of 1996 ("CDA") prohibits the transmission of 

indecent and patently offensive materials to minors over the Internet. A number of civil rights 

and computer groups challenged the constitutionality of these provisions on First Amendment 

grounds. In essence, these groups argued that the inability of Internet users and providers to 

verify the age of information recipients effectively prevented them from engaging in indecent 

speech, which traditionally has received significant First Amendment protection. After a 

lengthy evidentiary hearing that included many online demonstrations, a special three-judge 

district court (which was created by the CDA to hear the expected constitutional challenges) 

agreed with the groups and ruled that the provisions violated the First Amendment. 

 

Question: Can the federal government limit the transmission of indecent content over the 

internet? 

 

Decision: No.  The Court first held that indecent speech on the Internet is entitled to the same 

full First Amendment protection as other indecent speech. The Court, relying on the evidence 

that Internet information providers can neither know the age of persons receiving their material 

nor effectively prohibit minors from viewing it, then held that the provisions of the CDA were 

vague and overbroad. The Court was especially concerned that the CDA, in denying minors 

access to indecent speech, effectively suppressed a large amount of information that adults had 

a constitutional right to receive. Chief Justice Rehnquist and Justice O'Connor argued that while 

the majority of the provisions at issue were unconstitutional, the Court should have upheld 

those provisions that prohibited persons from directly transmitting indecent materials to persons 

they knew were minors. 
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Case:  Renton v. Playtime Theatres Inc. (1986) 
 

Summary:  In April 1981, the city of Renton, Washington passed an ordinance prohibiting any 

"adult motion picture theater" from locating within 1,000 feet of any residential zone, single- or 

multiple-family dwelling, church, or park, and within one mile of any school. The term "adult 

motion picture theater" was defined as "an enclosed building used for presenting motion picture 

films, [etc.]…depicting, describing or relating to  specified sexual activities' for observation by 

patrons therein."  In early 1982, Playtime Theatres Inc. acquired two existing theaters in 

downtown Renton, with the intention of using them to exhibit feature-length adult films. The 

theaters were located within the area proscribed by the city law but Playtime Theatres Inc. filed 

a lawsuit challenging the ordinance on First and Fourteenth Amendment grounds.  

 

Question:  Can a city create zones where certain types of speech are limited? 

 

Decision:  Yes.  In a 7-to-2 decision, the Court held that the zoning ordinance did not violate 

the First and Fourteenth Amendments. The Court held that the ordinance was a form of time, 

place, and manner regulation, not a ban on adult theaters altogether. The Court reasoned that the 

law was not aimed at the content of the films shown at adult motion picture theaters, "but rather 

the secondary effects of such theaters on the surrounding community." The Court found that the 

ordinance was designed to serve a substantial governmental interest in preserving the quality of 

life and allowed for "reasonable alternative avenues of communication." 

 

 

Case: Roth v. United States (1957) 
 

Summary:  Roth conducted a business in New York in the publication and sale of books, 

photographs and magazines. He used circulars and advertising matter to solicit sales. He was 

convicted by a jury in the District Court for the Southern District of New York upon 4 counts of 

a 26-count indictment charging him with mailing obscene circulars and advertising and an 

obscene book in violation of the federal obscenity statute.   

 

Question: Can a state limit what can be mailed to private citizens without solicitation? 

 

Decision: Yes.  The Court, voting 5-4,  decided that 'obscene' material has no protection under 

the First Amendment. According to the Court, the guarantees of the freedom of expression were 

never meant to be absolute protection for every possible utterance of any sort - therefore, some 

standards are reasonable to set:  

All ideas having even the slightest redeeming social importance - unorthodox ideas, 

controversial ideas, even ideas hateful to the prevailing climate of opinion - have the full 

protection of the guaranties, unless excludable because they encroach upon the limited area of 

more important interests. But implicit in the history of the First Amendment is the rejection of 

obscenity as utterly without redeeming social importance.  
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Case:  Sable Communications of California v.  

FCC (1989) 
 

Summary: In 1988, Congress amended the Communications Act of 1934 to ban indecent and 

obscene interstate commercial phone messages. Sable Communications had been in the “dial-a-

porn” business since 1983. A judge in District Court upheld the ban on obscene messages, but 

stopped the Act's enforcement against indecent ones. 

 

Question:  Can the federal government ban the transmission of obscene material? 

 

Decision:  Yes. The Court upheld the District Court's ruling. Since the First Amendment does 

not protect obscene speech, as the Court found in Paris Adult Theater I v. Slaton (1973), the ban 

on obscene speech was legitimate. However, sexual expression that is simply indecent is 

protected. Thus, banning adult access to indecent messages "far exceeds that which is 

necessary" to shield minors from dial-a-porn services. 

 

 

Case: Schenck v. United States (1919) 
  

Summary: Charles Schenck, secretary of the Socialist party, mailed 15,000 leaflets to men 

eligible for the draft that advocated opposition to the draft. These leaflets contained statements 

such as; "Do not submit to intimidation", "Assert your rights", "If you do not assert and support 

your rights, you are helping to deny or disparage rights which it is the solemn duty of all 

citizens and residents of the United States to retain." Since the United States was fighting World 

War I at this time, the government arrest Schenck interferring with the recruitment process.  

 

Question: Can the federal government arrest citizens who interfere with recruitment of 

soldiers?  

 

Decision: Yes.  The Court held that Schenck's criminal conviction was constitutional. The First 

Amendment did not protect speech encouraging insubordination, since, "when a nation is at war 

many things that might be said in time of peace are such a hindrance to its effort that their 

utterance will not be endured so long as men fight, and that no Court could regard them as 

protected by any constitutional right." In other words, the court held, the circumstances of 

wartime permit greater restrictions on free speech than would be allowable during peacetime.  

Justice Holmes stated, "The question in every case is whether the words used…create a clear 

and present danger that they will bring about the substantive evils that Congress has a right to 

prevent."  This case is the source of the phrase "shouting fire in a crowded theater," paraphrased 

from Holmes' assertion that "the most stringent protection of free speech would not protect a 

man in falsely shouting fire in a theatre and causing a panic." 
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Case:  Safford Unified School District V. Redding 

(2009) 
 

Summary: Savana Redding, an eighth grader at Safford Middle School, was strip-searched by 

school officials on the basis of a tip by another student that Ms. Redding might have ibuprofen 

on her person in violation of school policy. Ms. Redding subsequently filed suit against the 

school district and the school officials responsible for the search in the District Court for the 

District of Arizona. She alleged her Fourth Amendment right to be free of unreasonable search 

and seizure was violated.  

Question: Can school officials strip search students suspected of possessing drugs?  

 

Decision: No.  The Supreme Court held that Savanna's Fourth Amendment rights were violated 

when school officials searched her underwear for non-prescription painkillers. 

 

Case:  Stanley v. Georgia (1969) 
 

Summary:  Law enforcement officers, under the authority of a warrant, searched Stanley's 

home pursuant to an investigation of his alleged bookmaking activities. During the search, the 

officers found three reels of eight-millimeter film. The officers viewed the films, concluded 

they were obscene, and seized them. Stanley was then tried and convicted under a Georgia law 

prohibiting the possession of obscene materials.  

 

Question:  Can a state prohibit the private possession of obscene material? 

 

Decision:  No.  The Court held that the First and Fourteenth Amendments prohibited making 

private possession of obscene materials a crime. In his majority opinion, Justice Marshall noted 

that the rights to receive information and to personal privacy were fundamental to a free society. 

Marshall then found that "[i]f the First Amendment means anything, it means that a State has no 

business telling a man, sitting alone in his own house, what books he may read or what films he 

may watch. Our whole constitutional heritage rebels at the thought of giving government the 

power to control men's minds." The Court distinguished between the mere private possession of 

obscene materials and the production and distribution of such materials. The latter, the Court 

held, could be regulated by the states. 
 



 46 

Case: Street v. New York (1969)  
 

Summary: Sidney Street, having heard a news broadcast of the shooting of James Meredith, a 

civil rights leader, took an American flag which he owned to a street corner near his home in 

New York and ignited the flag. He was arrested and thereafter charged with malicious mischief 

for violating a New York law, which makes it a crime to publicly mutilate or “publicly 

defy…or cast contempt upon [any American flag] either by words or act.” The state charged 

Street with burning the American flag and publicly speaking defiant or contemptuous words 

about the flag. Sidney Street unsuccessfully moved to dismiss the suit on the ground that the 

statute violated his constitutional right to free expression by punishing him for activity which he 

contended was a constitutionally protected "demonstration" or "protest."  

 

Questions: Can a state ban citizens from speaking against the American flag?  

 

Decision: No. The Court stated that Street’s conviction for speaking as he did could not be 
constitutionally justified since they did not fall under the following conditions: (1) 
constituted incitement to others to commit unlawful acts; (2) were so inflammatory as to 
provoke violent retaliation by others; (3) were (apart from the content of the ideas they 
conveyed) likely to shock passers-by; or (4) constituted failure by the appellant to manifest 
the respect which every citizen must show the flag.   Note: In this ruling, the Court held that 
citizens could speak against the American flag, but did not go as far as to say it was a 
constitutionally protected act to burn the flag. 
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Case: Talley v. California (1960) 
 

Summary: Talley distributed anonymous handbills in the City of Los Angeles California.  He 

was later convicted of violating a Los Angeles city ordinance, which forbade distribution, in 

any place under any circumstances, of any handbill, which did not have printed thereon the 

name and address of the person who prepared, distributed or sponsored it.  Talley protested that 

his arrest invaded his freedom of speech and press guaranteed by the First and Fourteenth 

Amendments. 

 

Question: Can a state regulate what must be printed on handbills and pamphlets? 

 

Decision: No.  Justice Black stated, “Anonymous pamphlets, leaflets, brochures and even books 

have played an important role in the progress of mankind. Persecuted groups and sects from 

time to time throughout history have been able to criticize oppressive practices and laws either 

anonymously or not at all. The obnoxious press licensing law of England, which was also 

enforced on the Colonies, was due in part to the knowledge that exposure of the names of 

printers, writers and distributors would lessen the circulation of literature critical of the 

government. Even the Federalist Papers, written in favor of the adoption of our Constitution, 

were published under fictitious names. It is plain that anonymity has sometimes been assumed 

for the most constructive purposes.” 

 

 

Case: Terminiello v City of Chicago (1949) 
 

Summary: Arthur Terminiello delivered a speech at an auditorium in Chicago at a meeting of 

the Christian Veterans of America. The meeting commanded considerable public attention. The 

auditorium was filled to capacity with over eight hundred persons present. Others were turned 

away. Outside of the auditorium a crowd of about one thousand persons gathered to protest 

against the meeting. A squad of policemen was assigned to the meeting to maintain order; but 

they were not able to prevent several disturbances. The crowd outside was angry and turbulent. 

Terminiello in his speech condemned the conduct of the crowd outside and vigorously, if not 

viciously, criticized various political and racial groups whose activities he denounced as hostile 

to the nation's welfare.   Mr. Terminiello was arrested for a breach of the peace. 

 

Question: Can a city limit the freedom of speech in public? 

 

Decision: No.  As Chief Justice Hughes wrote in De Jonge v. Oregon, it is only through free 

debate and free exchange of ideas that government remains responsive to the will of the people 

and peaceful change is effected. The right to speak freely and to promote diversity of ideas and 

programs is therefore one of the chief distinctions that sets us apart from totalitarian regimes. 
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Case: Texas v. Johnson (1989)  
 

Summary:  Gregory Lee Johnson participated in a political demonstration protesting the 

policies of the Reagan Administration during the 1984 Republican National Convention in 

Dallas, Texas. At one point, another demonstrator handed Johnson an American flag taken from 

a flagpole outside one of the targeted buildings.  When the demonstrators reached Dallas City 

Hall, Johnson poured kerosene on the flag and set it on fire. No one was hurt, but some 

witnesses to the flag burning said they were extremely offended. Johnson was charged with 

violating the Texas law that prohibits vandalizing respected objects. He was convicted, 

sentenced to one year in prison, and fined $2,000.   

 

Question: Can states ban citizens from burning the American flag?  

 

Decision: No. In this case the Supreme Court held that burning the United States flag was a 

protected form of symbolic political speech, concluding that there is no legitimate government 

interest in protecting the U.S. flag where the sole act in question is destroying the flag in its 

symbolic capacity. A bedrock principle underlying the First Amendment is that Government 

may not prohibit the expression of an idea simply because society finds the idea itself offensive 

or disagreeable. 

 

Case:  Time Inc. v Hill (1967) 
 

 Summary:  In 1952, three escaped convicts took James Hill, his wife, and their five children 

hostage in their Whitemarsh, Pennsylvania, home. After nineteen hours, the family was released 

unharmed. The convicts were later apprehended in a violent clash with police during which two 

of them were killed. In 1953, Joseph Hays' published a novel based on the Hill family's ordeal. 

When the novel was subsequently made into a play, Life Magazine ("Life") printed an article 

about the play that mirrored many of its inaccuracies concerning the Hill family's experience. 

Alleging that it deliberately misrepresented his story, Hill sought damages against Life. On 

appeal from an adverse ruling, the New York Supreme Court asked for a new trial where a 

reduced adverse ruling was imposed on Life. Following an unsuccessful appeal in the New 

York Court of Appeals, the Supreme Court granted Life's owner, Time Inc. ("Time") an appeal. 

 

Question:  Can the federal government ban publications from printing misrepresentations about 

the subject of its coverage? 

 

Decision:  No. In a 6-to-3 opinion, the Court set aside the lower court’s ruling against Time 

because the lower court failed to instruct the jury that Time's liability was contingent upon a 

showing that it knowingly and recklessly published false statements about the Hill family. The 

Court explained that absent a finding of such malicious intent on the part of a publisher, press 

statements are protected under the First Amendment even if they are otherwise false or 

inaccurate. The Court remanded for retrial under the new jury instruction.
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Case:  Tinker v Des Moines Independent    

  Community School District (1969) 

 

Summary: In December 1965 Iowa residents John and Mary Beth Tinker, and their friend 

Christopher Eckhardt, wore black armbands to their schools (high school for John and 

Christopher, junior high for Mary Beth) in protest of the Vietnam War.  The school board 

apparently heard rumor of this and chose to pass a policy banning the wearing of armbands to 

school, violating students would be suspended and allowed to return to school after agreeing to 

comply with the policy. The Tinkers and Eckhardt chose to violate this policy, and were 

suspended from school until January 1966. 

 

Question: Can schools limit speech that is otherwise legal in the outside world? 

 

Decision: No.  The court's 7 to 2 decision was handed down on February 24, 1969. It held that 

neither students nor teachers lost their right to free speech while in school, and that 

administrators would have to demonstrate constitutionally valid reasons for any specific 

regulation of speech in the classroom. Justice Abe Fortas wrote the majority opinion, which 

continues to be used in defense of free speech for students in the United States to this day. 

Justices Hugo Black and John Marshall Harlan II were the only two dissenting votes. Justice 

Black's dissent is especially unusual, as he had in prior cases been the most outspoken 

champion of First Amendment rights in the Supreme Court. 
 

 

Case: Tory v. Cochran (2005) 
 
Summary: Johnnie Cochran, a famous lawyer, sued his former client Ulysses Tory in a 

California court for making defaming statements. Tory had tried to force Cochran to pay him 

money in exchange for desisting, Cochran argued. A judge agreed and ordered Tory to never 

talk about Cochran again. Tory appealed unsuccessfully in state court, arguing the order 

violated his First Amendment right to free speech. The U.S. Supreme Court agreed to hear the 

case. Cochran died one week after oral arguments. 

 

Question: Can judges force someone to stop making defaming statements about a public figure, 

even after that figure dies? 

 

Decision: No.  In a 7-2 opinion delivered by Justice Stephen Breyer, the Court held that 

Cochran's death diminished the grounds for the judge's order and that the order therefore 

amounted to an overly broad prior restraint on speech. Tory could no longer try to force 

Cochran to pay him in exchange for desisting, the Court reasoned, ending the order's underlying 

justification.
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Case:  Turner Broadcasting System, Inc. vs.  

FCC (1994) 

 

Summary: Congress in 1992 passed the Cable Television Consumer Protection and 

Competition Act, which required, among other things, that cable television systems carry local 

broadcast stations. Several cable operators filed suit, claiming that the legislation violated the 

freedoms of speech and of the press guaranteed by the First Amendment. The district court held 

that the "must-carry" provisions of the Act were constitutional. 

 

Question: Can the federal government force cable operators to transmit television stations that 

broadcast over the public airwaves? 

 

Decision: Yes.  The Court held that the "must-carry" provisions constituted a "content-neutral" 

regulation that could be constitutional if it were shown that the regulation furthered an 

important governmental interest and did not unnecessarily restrict the freedom of speech. The 

Court found that Congress' distinction between cable operators and broadcasters was based 

upon the manner in which the speakers transmitted their message and not upon the messages 

themselves. 
 

 

Case:  Unites States v. American Library  

Association (2003) 
 

Summary:  Congress passed the Children's Internet Protection Act (CIPA) in 2000, requiring 

public libraries to install internet filtering software on their computers in order to qualify for 

federal funding. The American Library Association and others challenged the law, claiming that 

it improperly required them to restrict the First Amendment rights of their patrons. As stipulated 

by the law, a three judge panel heard the case, and ruled unanimously that the CIPA violated the 

First Amendment. 

 

Question: Can the federal government require libraries to censor internet content? 

 

Decision:  Yes. In a 6-3 judgment delivered by Chief Justice William H. Rehnquist, the Court 

held that, because public libraries' use of Internet filtering software does not violate their 

patrons' First Amendment rights, CIPA does not induce libraries to violate the Constitution and 

is a valid exercise of Congress's spending power. Justices Anthony M. Kennedy and Stephen G. 

Breyer filed opinions concurring in the judgment. Both noted that CIPA imposed a 

comparatively small burden on library Internet users that was not disproportionate to any 

potential speech-related harm, especially in light of the libraries' ability to unblock sites.
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Case:  United States v. Edge Broadcasting (1993) 

 

Summary: Edge Broadcasting Company owns a radio station in Moyock, North Carolina. 

Moyock is approximately three miles from the border between North Carolina and Virginia, and 

92.2% of the station's audience lives in Virginia. Virginia allows state-run lotteries; North 

Carolina does not. The Federal Communications Act prohibits television and radio stations 

operating in non-lottery states from broadcasting lottery advertisements. Edge challenged the 

constitutionality of this prohibition, at least as the prohibition was applied to Edge. A federal 

district court in Virginia ruled in Edge's favor, holding that the prohibition was ineffective in 

shielding North Carolina residents from lottery advertising. The Fourth Circuit Court of 

Appeals affirmed. 

 

Question: Can the federal government prohibit a broadcaster from advertising certain products?  

 

Decision: Yes.  The only issue in this case was whether the prohibition directly advanced the 

government's interest in supporting the public policy of non-lottery states. The Court agreed 

with the lower courts and the parties that this governmental interest was substantial and that the 

prohibition was no broader than necessary to advance this interest. The Court, however, rejected 

the finding of the lower courts that the prohibition was ineffectual and did not directly advance 

the governmental interest. The lower courts had based their rulings on the fact that the 

prohibition was not shielding the vast majority of Edge's audience from lottery advertising. The 

Court rejected this analysis, holding that the inquiry was not whether the governmental interest 

is advanced in a single situation but whether the regulation advances the interest overall. The 

Court held that the prohibition satisfied this more general inquiry and reversed the lower court 

rulings. 
 

 



 52 

Case:  United States v. Eichman & United States v.  

Haggerty (1990) 
(Note: This cases were decided jointly.) 

 

Summary: Shawn Eichman, Dave Blalock and Scott Tyler had burned American flags on the 

steps of the United States Capitol to protest American foreign and domestic policy. Mark 

Haggerty, Carlos Garza, Jennifer Campbell, and Darius Strong were charged (based on 

surveillance photos) for burning a flag at a mass demonstration in Seattle, Washington on the 

stroke of midnight when the Flag Protection Act went into effect. 

Federal District Courts in both cases dismissed the charges on the basis of the 

unconstitutionality of the Flag Protection Act, relying on Texas v. Johnson. The government 

appealed both decisions. Under the terms of the Flag Protection Act, the appeals went directly 

to the Supreme Court (bypassing the Courts of Appeal).  

 

Question: Can the federal government ban citizens from burning of the flag?  

 

Decision: No. In a 5-4 decision (with the justices voting the same way they did in Texas v. 

Johnson), the Court reaffirmed Johnson and struck down the law against flag burning. Justice 

Brennan stated, "Punishing desecration of the flag dilutes the very freedom that makes this 

emblem so revered, and worth revering."  

 

 

Case: United States v. O’Brien (1968) 
 

Summary: O'Brien burned his Selective Service registration certificate before a sizable crowd 

in order to influence others to adopt his anti-war beliefs. He was indicted, tried, and convicted 

for violating a part of the Universal Military Training and Service Act, which applies to any 

person "who forges, alters, knowingly destroys, knowingly mutilates, or in any manner changes 

any such certificate."  

 

Question: Can the federal government restrict symbolic speech that uses government property? 

 

Decision:  Yes.  The Court held that the law did not abridge free speech on its face.  The Court 

stated that when "speech" and "nonspeech" elements are combined in the same course of 

conduct, a sufficiently important governmental interest in regulating the nonspeech element can 

justify incidental limitations on First Amendment freedoms. A governmental regulation is 

sufficiently justified if it is within the constitutional power of the government and furthers an 

important or substantial governmental interest unrelated to the suppression of free expression, 

and if the incidental restriction on alleged First Amendment freedom is no greater than is 

essential to that interest. 
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Case: United States v. Playboy Entertainment  

Group (1999) 

 

Summary: The Telecommunications Act of 1996 required cable television operators to "fully 

scramble or otherwise fully block the video and audio portion" of channels that provide 

primarily "sexually explicit adult programming." The act provided that cable operators can 

comply with the law by showing the "indecent" or "sexually explicit adult programming" only 

during so-called safe-harbor hours, 10 p.m. to 6 a.m., when children are not likely to view the 

programming. In 1996, Playboy Entertainment Group filed suit in the United States District 

Court for the District of Delaware seeking to prohibit the enforcement of the section of the law 

that was they believed unconstitutional.  

 

Question: Can the federal government require cable operators to censor content that is not 

appropriate for children?  

 

Decision:   No; The Court voted 5-4 that the law violates the free-speech rights of adults.  

Indecent speech, unlike obscene speech, is entitled to First Amendment protection. Government 

officials cannot suppress the free-speech rights of adults in order to protect minors from 

objectionable material unless the law is very narrowly drafted. With content-based laws, the 

government bears the burden of showing that the law advances a compelling state interest in the 

least restrictive way.  The government bears the burden of showing that its regulation advances 

its compelling interest in protecting minors in the least restrictive manner.  
 

Case:  United States v. X-Citement Video (1994) 
 

Summary:  The Protection of Children Against Sexual Exploitation Act of 1977 prohibited the 

interstate transportation, shipping, receipt, distribution, or reproduction of visual materials 

containing children engaged in sexually explicit acts. Richard Gottesman, owner and manager 

of X-Citement Video, sold and shipped forty-nine tapes containing pornographic acts conducted 

by a minor to undercover officers in Hawaii.  Although he claimed he did not know the tapes 

contained underage pornographic acts, Gottesman was arrested for violating the sexual 

exploitation act. 

 

Question:   Can the federal government ban the distribution of obscene pornography? 

Decision:  Yes.  The Court relied on an awkward grammatical construction as it held that the 

term "knowingly" applied to the entire passage of the law. Writing for the majority, Chief 

Justice William Rehnquist stated that other interpretations failed to make sense since Congress 

obviously did not envision people accidentally mailing underage pornographic materials. All 

the law required was a showing that alleged violators intentionally distributed illegal 

pornography, regardless of whether they knew it depicted underage performances.
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Case:  Village of Schaumburg v Citizens for  

Better Env. (1980)  
 

Summary: Schaumburg, Illinois passed a law prohibiting door-to-door or on-street solicitation 

of contributions by charitable organizations that do not use at least 75 percent of their receipts 

for "charitable purposes." Such purposes being defined to exclude solicitation expenses, 

salaries, overhead, and other administrative expenses. After the town denied Citizens for a 

Better Environment (CBE) (a nonprofit environmental-protection organization) a solicitation 

permit because it could not meet the ordinance's 75-percent requirement, CBE sued the 

Schaumburg in Federal District Court. 

 

Question: Can towns limit which organizations may solicit donations?  

 

Decision: No.  The Court stated, the ordinance in question is unconstitutionally overbroad in 

violation of the First and Fourteenth Amendments. Charitable appeals for funds, on the street or 

door-to-door, involve a variety of speech interests - communication of information, 

dissemination and propagation of views and ideas, and advocacy of causes - that are within the 

First Amendments protection.  
 

 

Case: Virginia v. Black (2002) 

 

Summary: In August 1998, Barry Elton Black lead a Ku Klux Klan rally on private property 

with the consent of the owner.  Black burned a cross a the rally, which frightened his neighbor.  

Prosecutors charged Black with violating Virginia’s cross-burning law, which provided: “It 

shall be unlawful for any person or persons, with the intent of intimidating any person or group 

of person, to burn, or to cause to be burned, a cross on the property of another, a highway or 

other public place.  Any person who shall violate any provision of this section shall be guilty of 

a Class 6 felony.” lost his criminal cases in the trial court.   

 

Question: Can a state prohibit the burning of crosses with the intent to intimidate? 

Decision: Yes.  The Court found that Virginia's statute against cross burning done with an 

attempt to intimidate is constitutional because such expression has a long and pernicious history 

as a signal of impending violence. Justice O' Connor delivered the opinion stating, "a state, 

consistent with the First Amendment, may ban cross burning carried out with the attempt to 

intimidate." The Court did, however, strike down the provision in Virginia's statute which stated 

"Any such burning of a cross shall be prima facie evidence of an intent to intimidate a person or 

group of persons," holding that the provision was facially unconstitutional because of its 

"indiscriminate coverage." The state, therefore, must prove intent to intimidate. 
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Case: Wooley V. Maynard (1977) 
 

Summary: New Hampshire law requires that noncommercial motor vehicles bear license plates 

embossed with the state motto, "Live Free or Die," and make it a misdemeanor to obscure the 

motto. George Maynard and his wife, who are followers of the Jehovah's Witnesses faith, view 

the motto as repugnant to their moral, religious, and political beliefs, and accordingly they 

covered up the motto on the license plates of their jointly owned family automobiles. Maynard 

was subsequently found guilty in state court of violating the misdemeanor statute on three 

separate charges and upon refusing to pay the fines imposed was sentenced to, and served, 15 

days in jail. 

 

Question: Can a state force citizens to display messages that are contrary to their religious 

beliefs? 

  

Decision: No.  The Court held that the state may not constitutionally require an individual to 

participate in the dissemination of an ideological message by displaying it on his private 

property in a manner and for the express purpose that it be observed and read by the public. 

New Hampshire's statute, by forcing an individual, as part of his daily life -- indeed constantly 

while his automobile is in public view -- to be an instrument for advocating public adherence to 

an ideological point of view he finds unacceptable, "invades the sphere of intellect and spirit 

which it is the purpose of the First Amendment . . . to reserve from all official control.”  

 

 

Case: Yates v United States (1957) 
 

Summary: In 1951, fourteen people were charged with violating the Smith Act for being 

members of the Communist Party in California. The Smith Act made it unlawful to advocate or 

organize the destruction or overthrow of any government in the United States by force. Yates 

claimed that his party was engaged in passive actions and that any violation of the Smith Act 

must involve active attempts to overthrow the government 

 

Question: Can the federal government restrict citizens from advocating the overthrow of the 

government? 

 

Decision: No.  At issue was whether Yates' First Amendment right to freedom of speech 

protected his advocating the forceful overthrow of the government. The Supreme Court of the 

United States said that for the Smith Act to be violated, people must be encouraged to do 

something, rather than merely to believe in something. The Court drew a distinction between a 

statement of an idea and the advocacy that a certain action be taken. The Court ruled that the 

Smith Act did not prohibit "advocacy of forcible overthrow of the government as an abstract 

doctrine." The convictions of the indicted members were reversed. 
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Case:  Zacchini v Scripps-Howard  

Broadcasting Co. (1977) 
 

Summary:  Hugo Zacchini performed a "human cannonball" act, in which he was shot from a 

cannon into a net 200 feet away. A free-lance reporter for Scripps-Howard Broadcasting Co. 

recorded the performance in its entirety without consent and it aired on the nightly news. 

Subsequently, Zacchini sued Scripps-Howard, alleging the unlawful appropriation of his 

professional property. Ultimately, the Ohio Supreme Court ruled in favor of Scripps-Howard. 

While recognizing that Zacchini had a cause of action for the infringement of his state-law right 

to publicity, the court found that Scripps-Howard was constitutionally privileged to include in 

its newscasts matters of public interest that would otherwise be protected by the right of 

publicity, absent an intent to injure or to appropriate for some nonprivileged purpose. 

 

Question:  Can a state limit what images news broadcasters can show?  

 

Decision:  Yes.  In a 5-4 opinion delivered by Justice Byron R. White, the Court held that 

Scripps-Howard's constitutionally privileged free speech did not extend to broadcasting 

Zacchini's entire performance without his permission. Noting that Zacchini's interest in the case 

was similar to a patent or copyright, in which he was seeking to obtain the benefit of his work, 

the Court emphasized that the broadcast of an entire act was categorically different from 

reporting on an event in so far as it posed a substantial threat to the economic value of the 

performance. Justice White stated, "Wherever the line in particular situations is to be drawn 

between media reports that are protected and those that are not, we are quite sure that the First 

and Fourteenth Amendments do not immunize the media when they broadcast a performer's 

entire act without his consent." 
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Table of Contents 
Page Case Topic Question Answer 

1 
U.S. Constitution Reference Page 

 

2 
44 Liquormart v Rhode Island (1996) Advertising Can a state prohibit truthful, non-misleading price advertising regarding 

alcoholic beverages? 
No 

2 
Alberts v. California (1957) Obscene 

Material 

Can states ban publishers from selling lewd and obscene books or from 

publishing obscene advertisements for their products? 
Yes 

3 
Arkansas Educational Television 

Commission v. Forbes (1998) 

Political Speech Can a public television station sponsoring a candidates debate exclude a legally 

qualified candidate who the station does not believe can win the election?   
Yes 

4 
Ashcroft v Free Speech Coalition (2002) Obscene 

Material 

Can the federal government criminalize computer-generated images of minors 

engaged in sexually explicit conduct, even when those images do not necessarily 

involve actual minors? 

No 

5 
Bannister v Paradis (1970) Student Dress Can schools limit the types of clothes worn by students? 

No 

6 
Bartnicki v. Vopper (2001) Media / Press Can the federal government prevent individuals from disclosing the contents of 

illegally intercepted communications? 
No 

7 
Bates v. State Bar of Arizona (1977) 

 

Advertising Can a state restrict advertising messages from lawyers? 
No 

7 
Baxter v. Vigo County School Corp 

(1994) 

Student Dress Can schools limit students’ speech on clothing? 
Yes 

8 
Bethel School District v. Fraser (1986) Student Speech Do schools have the right to limit student speech during school hours? 

Yes 

9 
Bigelow v. Virginia (1975) 

 

Advertising Can states ban the advertisement of certain health services? 
No 

9 
Bivens Green v Albuquerque Public 

Schools (1995) 

Student Dress Can schools limit the types of clothes worn by students? 
Yes 

10 
Boos v. Barry (1988) Public Speech Can cities create zones where free speech is limited? 

Yes / No 

10 
Burson v. Freeman (1992) Political Speech Can the state limit the distribution of campaign materials at a polling place? 

No 

11 
Butler v. Michigan (1957) Student Speech Can a state limit what adults read to protect what children see? 

No. 

11 
Central Hudson Gas & Electric Corp. v. 

Public Service Commission (1980) 

Advertising Can a state place a ban on advertising of certain products? 
No 

12 
Chalifoux v New Cancy Independent 

School District (1997) 

Student Dress Can schools limit students from wearing religious symbols? 
No 

13 
Chaplinsky v. New Hampshire (1942) Public Speech Can a state ban citizens from using fighting words that offend or distract others? 

Yes 

14 
Cincinnati v Discovery Network (1993) 

 

Advertising Can a city ban news racks that hold advertising material? 
No 

14 
City Council v. Taxpayers of Vincent 

(1984) 

 

Advertising Can a city make ban advertising on public property? 
Yes 

15 
Clark v. Community for Creative Non-

Violence (1984) 

Public Speech Can cities limit symbolic speech if the symbolic speech technically breaks an 

existing law? 
Yes 

15 
Cohen v. California (1971) Public Speech Can the state make a law prohibiting the display of expletives on clothing? 

No 

16 
Cox Broadcasting Corporation v. Cohn 

(1975) 

Media / Press Can a state prevent members of the media from publicizing the names or 

identities of rape victims? 
No 

16 
Dennis v United States (1951) Public Speech  Can the federal government restrict citizens from advocating the overthrow of 

the government? 
Yes 

17 
Edenfield v. Fane (1993) Advertising Can a state prohibit a certified public accountant from directly and personally 

soliciting non-clients? 
No 

17 
Edwards v. South Carolina (1963) Public Speech Can a state prohibit peaceful protests on public property? 

No 

18 
Elk Grove v. Newdow (2004) Student Speech Can public school officials require teachers to lead willing students in a 

recitation of the Pledge of Allegiance, which includes the words “under God”? 
Yes 

18 
FCC v. Pacifica Foundation (1978) Media / Press Can the federal government restrict the public broadcast of indecent language? 

Yes 

19 
Flower v United States (1972) 

 

Advertising Can the military limit leaflet distribution on public streets? 
No 
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19 
Freedman v Maryland (1965) Media / Press Can a state require filmmakers to submit films for censorship before their 

showing? 
No 

20 
Gertz v Robert Welch Inc. (1974) Media / Press Can the federal government ban newspapers or broadcasters from asserting 

defamatory falsehoods about an individual who is neither a public official nor a 

public figure? 

Yes 

20 
Ginzburg v. United States (1966) Advertising Can the federal government ban the advertisement of sexually explicit 

publications if the advertisements are not themselves obscene? 
No 

21 
Goss v. Lopez (1975) Student Speech Can schools suspend students without a hearing? 

No 

22 
Great New Orleans Broadcasting v. US 

(1999) 

Advertising Can the federal government prohibit advertising lawful privately-held casino-

gambling? 
No 

23 
Hazelwood School District v. Kuhlmeier 

(1988) 

Student Speech Can schools limit what students publish in student run newspapers? 
Yes 

24 
Heffron v International Society of 

Krishna (1981) 

Religious 

Speech 

Can a state restrict speech to a limited area? 
Yes 

24 
Hill v. Colorado (2000) Public Speech Can a state create a zone where free speech is limited? 

Yes 

25 
Houston v. Hill (1987) Public Speech Can a city limit free speech during police actions? 

No 

26 
Hurley v. Irish American GLIB 

Association (1995) 

Public Speech Can a city require private citizens who organize a parade to include a group 

expressing a message that the organizers do not with to convey? 
No 

27 
Island Tree School District v. Pico 

(1982) 

Student Speech Can a school limit what students read based on the ideas presented in the book? 
No 

28 
Jeglin v San Jacinto Unified School 

District (1993) 

Student Dress Can schools ban students from wearing clothing affiliated with a sports team? 
No 

29 
Jenkins v. Georgia (1974) Media / Press Can a state ban the distribution of obscene material? 

No 

29 
Ladue v. Gilleo (1994) 

 

Advertising Can towns ban the display of signs in private lawns or windows? 
No 

30 
Lorillard Tobacco v. Reilly (2001) 

 

Advertising Can a state make additional laws regulating the advertising of tobacco products? 
No 

30 
Madsen v Women’s Health Center 

(1994) 

Public Speech Can a state create a zone where free speech is limited? 
Yes 

31 
Marsh v. Alabama (1946) Religious 

Speech 

Can a state restrict the distribution of religious literature on private property? 
No 

31 
Masson v. New Yorker Magazine (1991) Media / Press Can the federal government ban newspapers and broadcasters from publishing 

fabricated quotations attributed to a public figure? 
Yes 

32 
Memoirs v. Massachusetts Media / Press Can a state ban “obscene” books? 

No 

32 
Metromedia, Inc. v. San Diego (1981) 

 

Advertising Does a city have the right to limit signs put up for advertising? 
No 

33 
Miami Herald Publishing Co. v. Tornillo 

(1974) 

Media / Press Can a state force newspapers to publish certain articles? 
No 

34 
Milkovich v Lorain Journal Co. (1990) Media / Press Can a state prohibit newspapers from publishing defamatory articles? 

Yes 

34 
Miller v California (1973) 

 

Advertising Can a state ban the sale and distribution of obscene material by mail? 
Yes 

35 
Morse et al. v. Frederick (2007) Student Speech Can public schools prohibit students from displaying certain messages? 

Yes 

35 
Near v. Minnesota (1931) Media / Press Can a state prevent newspaper from publishing certain content that criticizes 

public officials? 
No 

36 
New York v. Ferber (1982) Media / Press Can a state ban the promotion and sale of child pornography? 

Yes 

36 
New York Times v Sullivan (1964) Media / Press Can a state ban newspapers from publishing false statements about public 

officials? 
No 

37 
Oleson v Board of Education of School 

District No. 228 (1987) 

Student Dress Can schools restrict students from wearing certain types of jewelry? 
Yes 

37 
Osborne v Ohio Media / Press Can a state prohibit the possession of child pornography? 

Yes 

38 
Paris Adult Theatre v. Slaton (1973) Media / Press Can a state prohibit the showing of obscene films in public theaters? 

Yes 

38 
Philadelphia Newspapers Inc. v Hepps 

(1986) 

Media / Press Can a state ban newspapers and broadcasters from publishing accusations 

without proving them true? 
No 

39 
Phoenix Elementary School v. Green 

(1997) 

Student Dress Can a school district regulate students’ free speech with a school dress code? 

 
Yes 
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39 
Police Dept. of Chicago v. Mosley 

(1972) 

Public Speech Can cities create zones where certain types of protests are prohibited? 
No 

40 
Pyle v South Hadley School (1994) Student Dress Can schools limit students’ dress based on vulgarity or lewdness? 

Yes 

40 
RAV v St. Paul (1992) Public Speech Can a city ban certain types of symbolic speech? 

No 

41 
Red Lion Broadcasting Co. v. FCC 

(1969) 

Media / Press Can the federal government require broadcasters to present fair and balanced 

coverage of issues? 
Yes 

42 
Reno v. American Civil Liberties Union 

(ACLU) (1997) 

Media / Press Can the federal government limit the transmission of indecent content over the 

internet? 
No 

43 
Renton v. Playtime Theatres Inc. (1986) 

 

Media / Press Can a city create zones where certain types of speech are limited? 
Yes 

43 
Roth v. United States (1957) 

 

Advertising Can a state limit what can be mailed to private citizens without solicitation? 
Yes 

44 
Sable Communications of California v. 

FCC (1989) 

Media / Press Can the federal government ban the transmission of obscene material? 
Yes 

44 
Schenck v. United States (1919) Public Speech Can the federal government arrest citizens who interfere with recruitment of 

soldiers? 
Yes 

45 
Safford Unified School District v. 

Redding (2009) 

Search & 

Seizure 

Can school officials strip search students suspected of possessing drugs? 
No 

45 
Stanley v. Georgia (1969) Media / Press Can a state prohibit the private possession of obscene material? 
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